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Disclaimer:  This report is not to imply or infer any legal wrongdoing by College of 
Marin Foundation or College of Marin.  It has been our intention to examine fully the 
financial status of the Foundation and provide that information to the residents of 
Marin County. To the best of our knowledge this information is correct as of May 14th, 
2013. 

 
COLLEGE OF MARIN FOUNDATION 

What's Now?  What's Next? - Revised 
 

 
 
SUMMARY  
 
College of Marin Foundation (the Foundation), incorporated in 1964, has been 
throughout its existence, the primary fundraising instrument of College of Marin (the 
College).  As an independent nonprofit tax-exempt organization, the Foundation has 
provided support to many of the six to eight thousand students who enroll at the 
College each year and to a substantial number of College programs. 

Since 2011, concern about the management of money donated to the Foundation has 
been the subject of considerable media attention.  Dramatic changes in the Foundation 
Board’s membership1 and questions regarding disbursement of the funds under 
Foundation control have led to speculation and concern regarding how certain 
donations have been managed.  Those concerns were heightened when it was revealed 
in mid-2012 that since late 2011, $464,464 in Restricted funds designated by donors to 
be used for specific student needs and College programs, had been used to pay legal, 
accounting and other similar expenses.2 

                                                
1 Crowe Horwath final report, March 28, 2013, page 2, Observation and Recommendation (Appendix H)1 
The Foundation's Board, as many nonprofit organization boards, has no specific qualifications or 
requirements for membership.  Existing board members may nominate whomever they wish as a new 
member.  A vote of board members determines whether the proposed member is accepted or rejected. 
2 Crowe Horwath final report, March 28, 2013, page 2, Observation and Recommendation (Appendix H). 
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With those funds depleted and no money to cover operating costs, the Foundation, 
while intact (at least on paper), is better termed “dormant” than operational and appears 
to be headed for dissolution.  Its remaining assets are frozen, the interim Board of 
Directors consists of two persons--not the nine to eleven required by the corporation’s 
By-Laws3--and questions have been raised regarding not only the Foundation's status, 
but also the future of fundraising for the College’s students and programs.   
 
A lack of transparency regarding Foundation financial matters contributed to its present 
state of disarray, and while the current Board’s attempts to rectify the situation have 
been substantial, there are still issues that require explication.   
 
Using the two most recent reviews of the Foundation’s finances and other source 
materials as the basis for our report, we provide a review of the past and current state of 
Foundation assets and explore issues facing the College, the Foundation and donors.   
 
Given the information the Grand Jury has obtained and in light of recent events, we 
recommend that the Foundation or its successor organization, make public its financial 
status and plans for the future on a quarterly basis.  We recommend that the principals 
of the Foundation and the College’s Advancement Office (the current repository for 
donations) immediately file for tax-exempt status with the State of California and the 
Internal Revenue Service (IRS), the latter under US Code 501(c)(3).  Additionally, the 
Grand Jury discovered that the Foundation’s filings as a charitable trust with the State 
and the IRS are overdue.  These documents must be in place, whether or not the 
Foundation is dissolved.  If dissolution proceeds, we recommend that an independent 
body be created or engaged to collect and administer donations to prevent any potential 
conflict of interest.  Finally, because emergency funds for students in immediate need 
of financial assistance were part of the $464,464 of Foundation funds used for other 
purposes, outside sources should be sought to meet student needs until a permanent 
program to supply these funds is in place. 
 
BACKGROUND  
 
History of the Foundation 

The College of Marin Foundation, chartered and incorporated on June 9, 1964, was 
formed by a group of private citizens who wished to identify and address the financial 
needs of students and programs beyond the ability or purview of the College to supply.  
The Foundation was granted non-profit status under federal and state statutes4 with a 
twofold function: first, to develop and “mine” donation sources and second, to 
appropriately disburse those funds in accordance with law and donor wishes.  A portion 
of donations was used for operating costs and annual administrative fees for managing 
the Endowment and Restricted funds.  Some donations have been from individuals or 
groups, while others are the result of matching corporate gifts, bequests, trusts, and the 
like.  College departments could create separate accounts to which faculty, staff and 
                                                
3 College of Marin Foundation By-Laws, 2009, Article 7, Sections 1 and 2.  (See Appendix D) 
4  IRS USC Section 501(c)(3); State of California Revenue and Tax Code Section 23701e. 
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others might donate to support those specific departments and department programs.  In 
all, more than 250 accounts formed the bulk of the Foundation’s assets.   
 
In the past, the Foundation has used these donations to defray costs associated with 
enrollment at the College for students in need of financial assistance, to support the 
arts, nursing and disabled students programs, and a host of other projects, and to act as 
the vehicle for endowments.  By providing scholarships, book and other grants, student 
aid funds, emergency loans and the like, the almost half-century-old organization has 
been a boon to the College and its students.5  
 
Designated Repositories for Donations 

In 1992, the Foundation entered into its most recent memorandum of understanding 
with the College, officially agreeing to act as its fundraising agent.  The Foundation had 
acted in that capacity with formal arrangements since 1982.  However, beginning in the 
late 1990s and perhaps as late as the first part of this century, donations made to the 
College were routinely transferred to the Foundation to manage.  As with other similar 
educational charitable organizations, donors could choose where their contributions 
were to be placed from among three options:  unrestricted funds, restricted funds, and 
endowments.   
 

Unrestricted funds, also referred to as “temporarily restricted funds,” are those 
either designated by donors for administrative costs or funds donated without 
specific intent.  A foundation's board may disburse these funds, at their 
discretion, to where the need is greatest, utilizing best practices under the state 
and federal statutes governing non-profit organizations.  Foremost among those 
practices, is disbursement of funds according to established methods of internal 
control over a charity’s fiscal management, both to safeguard assets and ensure 
the reliability of financial records. 
 
Restricted funds are those to be used for specific purposes determined by the 
donor.  Usually these are funds contributed for a particular program (nursing, 
disabled students, etc.) or department within the College, although donors may 
specify other uses as well.   
 
Endowments - or alternatively, permanently restricted funds - comprise the third 
category.  These funds are fully invested by the charitable organization with the 
explicit intent that the interest derived from their investment over time is used to 
support a particular group or program on a continuing basis, while the principal 
of the invested funds remains intact.  The  
goal is to preserve the initial investment while providing a steady stream of  
funds to the programs they support.6 

                                                
 
5  College of Marin Foundation website, www.marin.edu/backup/events/files/comf overviewA.pdf 
6  Financial Accounting Standards Board (FASB) Staff Position Paper FAS 117-1, August 6, 2008:  
Endowments of Not-for-Profit Organizations:  Net Asset Classification of Funds Subject to and Enacted 
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How the Foundation was handling all three classes of funds became a topic of interest 
to the media in the first few months of 2012, as problems began to surface publicly.  A 
focusing event was the May release to the media of a letter from a student member of 
College of Marin's Board of Trustees.  Referenced in the letter and attached to it as an 
exhibit, were Foundation minutes for a March 23, 2012 meeting that include the 
following phrase,“COMF has had to liquidate $500,000 to cover interfund (sic) 
transfers," and the added remark, "The problem is the investment fund generates $150-
$160K which is not enough to cover administrative costs.”7 (See Appendix A) The 
obvious imbalance focused intense attention on the Foundation in local media. 
 
Indicators of Internal Foundation Problems 
The release of the Board's minutes and the implications of their contents brought even 
more media attention to what appears to have been a period of substantial change and 
disharmony within the Foundation.  External indications of internal Foundation strife 
first appeared at the end of 2011, when the long-time Executive Director member 
resigned with no public explanation.   

A new Executive Director took office February 24, 2012--a day after his predecessor’s 
severance agreement was effectuated.  Two months later, the Board terminated his 
employment for reasons that remain publicly indeterminate.  A lawsuit filed on his 
behalf in San Francisco Federal District Court, sought $777,000 from the Foundation 
for wrongful termination and other claims.  It was settled for an undisclosed amount, of 
which the Foundation bore $5,000 and Foundation insurance the balance.  Following 
his termination in April 2012, the Board engaged a management firm to perform the 
functions of the Executive Director.  

In addition to a succession of salaried Executive Directors, between July 2011 and June 
2012, a total of six Board members resigned for a variety of unreported reasons and 
were replaced.  Board members are not financially compensated for their work. 

The Foundation Board’s membership remained in a state of flux until September 17, 
2012 when the nine regular members of the Foundation Board resigned en masse.  
According to the Crowe Horwath audit and Grand Jury interviews with current and 
former Board members, the resignations were based upon disputes between those 
Board members who left and the Board’s ex-officio members, who indicated in an 
interview, that they had been excluded from Board decision-making since March 2012.  
The Foundation’s 1965 Charter specifies that the Board’s ex-officio members are 
automatically the President/Superintendent of College of Marin and the President of the 
College’s Board of Trustees.  Board members who resigned were reluctant to discuss 

                                                                                                                                         
Version of the Uniform Prudent Management of Institutional Funds Act (UPMIFA), and Enhanced  
Disclosures for All Endowment Funds (Codification Topic 958-205). 
7  May 15, 2012 letter from College Board student trustee, to College of Marin Foundation Board 
President. 
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these claims, but indicated in their letter of resignation (Appendix B) that there was a 
significant difference of opinion over the way the Foundation should be administered.  
Regardless of their cause, the result of the resignations was that the two ex-officio 
members of the Foundation Board assumed temporary control and are, as of the date of 
this report, the Treasurer and President of what remains of the organization’s 
management. 
 
Neither of two inquiries into Foundation finances had been finalized when the mass 
departure of Board members occurred and the ex-officio members took the 
Foundation’s reins.  The first was conducted by KPMG LLP, a firm engaged by the 
Foundation Board and was of limited scope.  It dealt with issues associated with 
allegations in the media and elsewhere about the potential mishandling of funds noted 
earlier in this report. (See Appendix C for Foundation Board letter regarding KPMG 
findings.)  The second was an audit conducted by Crowe Horwath LLP, a firm 
commissioned by the College.  The Crowe Horwath audit covered Foundation finances 
from July 2011 up to and including June 30, 2012. 
 
After the September 2012 resignation of the nine Board members, the Foundation was 
left without an Executive Director.  Therefore, in addition to their newly acquired 
multiple Foundation titles, the ex-officio members inherited all the problems associated 
with the Foundation and to some degree, according to interviews with donors, the 
public's perception that donations should be withheld until the "smoke cleared."   
 
In December 2012, the President of the College’s Board of Trustees - one of the two ex-
officio members of the Foundation’s Board – one-year term ended.  In an open session 
of the Board of Trustees on April 20, 2013, the new President of the College’s Board of 
Trustees delegated his ex-officio duties to the former president and continuing trustee.  
This was accomplished in accordance with Article 14, Section 1 of the By-Laws, titled, 
Ex-Officio Directors (Appendix D).  Delegation of ex-officio duties to someone familiar 
with the problems of the Foundation provides continuity to the dissolution process. 
 

 
Marin Independent Journal, September 29, 2012   



    College of Marin Foundation--What's Now? What's Next? - Revised 
 

 

June 11, 2013                             Marin County Civil Grand Jury                             Page 6 of 56 
                                        

APPROACH 
 
The Grand Jury utilized the methods listed below to gather information in the course of 
their investigation. 
 
Conducted interviews of:   

§ Current and former Foundation board members 
§ Current and former College of Marin Trustees 
§ Current and former donors to the Foundation 
 

Reviewed the public records listed below: 
§ Federal Internal Revenue Service USC Sections 501(c), 501(c)(3) relating to 

non-profit organizations and California Revenue and Tax Code statute 23701e  
§ On-line materials relating to how non-profit organizations are formed, how they 

are to function under the law, what is expected of board members, guidelines 
 for the appropriate handling of operating costs, etc. 
§ College of Marin Foundation's Charter, Articles of Incorporation and By-Laws 
§ Materials available on-line relating to the Foundation 

 
Examined those portions of audit reports not subject to confidentiality agreements 
provided by the following entities: 

§ KPMG, LLP, an independent auditing firm hired to review the Foundation's         
financial practices 

§ Crowe Horwath LLP, an independent firm hired by the College to conduct in-  
      depth audits of College of Marin and the Foundation's financial records 

 
Considered materials from these sources:  

§ Print and video media reports relating to the Foundation 
§ Various materials provided by College of Marin  
§ Foundation correspondence to donors and College administrators 
§ Materials supplied by College administration describing their analysis of the 
      Crowe Horwath LLP audit findings   
§ On-line sites that provide material relating to the Foundation's not-for-profit 

status 
§ College of Marin Forum for donor discussion of the Foundation, April 1, 2013 

 
DISCUSSION  
 
THE CURRENT STATE OF THE FOUNDATION 
The Marin County Civil Grand Jury's investigation has intentionally omitted the issue 
of what has occurred in terms of claims and counterclaims involving the Foundation, 
the Board and its members for others to explore, except where including a discussion of 
these issues clarifies the current situation and/or relates to future decisions.  Instead, we 
seek to provide county residents and potential donors with more complete answers to 
what may be their most vexing questions relating to the Foundation and to determine 
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whether there is a safe vehicle for present and future donations in support of the 
students and programs of the College. 
 
The Public Face of Current Problems  
 

 
Marin Independent Journal, April 5, 2013 

 
The media have generally ascribed the Foundation's current state to potential 
mismanagement under a series of Boards of Directors and Executive Directors.  An 
abrupt mass resignation of board members, employee and Executive Director 
dismissals, resignations and similar events, along with dwindling assets and allegations 
of mishandling of funds and other financial irregularities, trouble those who have 
consistently supported the College’s students and programs with their donations.  The 
turmoil has left in its wake distrust of the Foundation and questions about the 
association between it and the fundraising efforts of the College itself.  Donors 
interviewed expressed concern over the potential loss of their previous donations.  
Donors and potential donors have a sense that, given the apparent instability of the 
situation, donating to the Foundation or even to the College may be unwise.   
 
The turmoil and flux within the Foundation has led the Grand Jury to conclude that 
until the College, or whatever organization emerges as the Foundation's successor, can 
assure donors their contributions will be handled appropriately and in accordance with 
their wishes, many donors may end years of regular contributions.  In the short term, 
the absence of these funds will have a negative effect on COM students, programs and 
departments.  
 
The Questions: 
Among the questions to which we sought more complete answers are the following:  

1.  What is the current status of the Foundation as a corporation?  
2.  What remains of funds donated to the Foundation, including those made       

directly to the College? 
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3.  How safe are those funds? 
4.  What has become of the disputed  $1.8 million donated to College of Marin 
     and subsequently deposited with the Foundation to manage? 
5.  What does the future hold for the Foundation and/or its successor  
     organization?  
6.  What mechanism is in place or planned to replenish depleted Foundation  
     funds? 

7.  Are donations currently being accepted? 
8.  What steps are being taken to ensure future donations to the College and     

those assets currently held by the Foundation will be handled appropriately? 
  

The members of the current Foundation Board (which, to reiterate, consists exclusively 
of the President of the College and the former head of the College's Board of Trustees, 
now the current Foundation Secretary/Treasurer and President respectively) have taken 
steps to answer each of these questions.  Over the last several months they have 
reviewed documents held and/or created by previous Boards in an effort to gain clarity 
regarding the status of the Foundation and its assets.   
 
On April 1, 2013, the current Foundation Board invited Foundation donors and the 
public to a forum at the College.  The topic was the Foundation’s current status, and the 
intent of the meeting was to address some of these questions and discuss the results of 
the recently completed Crowe Horwath audit of the Foundation's finances.8  The audit 
results were not an expression of opinion “on the effectiveness of the Foundation’s 
internal control” prior to June 30, 2012, but an overview of recordkeeping, financial 
controls and Foundation assets.9   
 
With information based largely upon the findings of that audit and a subsequent 
unaudited financial statement prepared by the College for the period July 1, 2012 
through December 31, 2012, the Foundation Board members described the current 
financial status of the Foundation and provided their assessment of how the Foundation 
had come to its present financial state.  They also touched upon future prospects for its 
continued existence, but due to the brevity of the meeting (less than one hour), the 
material covered was a general review, not an exhaustive explanation, of what the audit 
revealed.  Copies of the audit were provided and posted on the College’s website.  The 
media have reported on the meeting and the audit (and, in very general terms, on the 
results of the previous KPMG inquiry).10 However, they too have been able to provide 
only a limited amount of specific information to the public, given the space and time 
they can allot such matters.  That is what we, the Grand Jury, provide below. 
 
                                                
8    Marin Independent Journal, April 1, 2013, “Officials:  More than $400,000 misspent at College of 
Marin Foundation.” 
9    Letter from Crowe Horwath LLP, March 28, 2013, transmitting audit results to the College of Marin  
Foundation, p. 1. 
10   Marin Independent Journal, July 1, 2012, pp. 1 and 2, “Legal showdown averted.” 
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The Answers: 
1. What is the current status of the Foundation as a corporation?  

As stated earlier, the Foundation can best be described as "dormant."  The two 
remaining Board members are actively seeking the assistance of the Office of the State 
Attorney General (AG)11 to define what steps may be taken from this point forward.  
The AG’s office will determine if there is a basis for legal action, for example, and in 
the event the decision is made to dissolve the Foundation, how that process will unfold.     
 
The only funds available for disbursement are those designated “permanently 
restricted.” These funds have been the source of the bulk of scholarship monies flowing 
from the Foundation.  They are intact and represent the interest earned on invested 
Endowment Funds.  Therefore, the awarding of scholarships is to continue.  The most 
recent of these awards were given out May 22, 2013, as scheduled and promised by the 
Foundation’s principals.   
 
The Associated Students of College of Marin offered $30,000 to the College in the 
event scholarships could not be given out this year due to the problems associated with 
the Foundation.  However, College administrators declined the offer and have funded 
the scholarships through regular channels.    
 

2. What remains of funds donated to the Foundation, including donations 
made directly to the College?  

An audit of the Foundation’s finances from the closing date of the Crowe Horwath 
audit, June 30, 2012, to close of business, December 31, 2012, was accomplished 
through the combined efforts of College and Foundation staff and legal counsel, with 
assistance from Crowe Horwath LLP.  The audit was to “....retroactively construct 
financial statements for the months of July of 2012 through December of 2012.”12  The 
results depict the most recent state of Foundation finances (Appendix E).  By December 
31, 2012, according to bank and other financial records examined, the unaudited total 
Foundation assets had increased to $3,837,668.  Depreciable capital assets (desks, file 
cabinets and the like) amounted to $4,048.  Restricted funds remained negative 
$464,464.   
 
To express this negative balance more clearly, when expenditures for consultants, 
lawyers and other similar services exceeded the operations budget for the Foundation, 
the balance of the fund to pay such items became negative.  Thus, the sub-fund for such 
purposes became negative. 
  
Quoting the May 8, 2013 letter to donors from the present Foundation Board: 
 

The audit findings show that the fiscal year 2011-2012 operating budget 
                                                
11   Under Section 5310(6) of the Nonprofit Public Benefit Corporation Law of the State of California, 
the Office of the State Attorney General has oversight in matters of this sort. 
12   Undated Transmittal letter, College of Marin Foundation, audit results June 30, 2012 through 
December 31, 2012, p. 2 (See Appendix E). 
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adopted by the Foundation board of directors projected operating expenses 
totaling $286,100 (not including grants and scholarships).  Actual 
expenditures for operations during the same period totaled $760,673 
(excluding activity related to grants and scholarships).  The significant 
difference between the approved budget and actual expenses for the year were 
attributed to extensive use of professional services and other expenses, 
including legal fees, general consultants, offsite lease, and accounting fees.   
 
In April 2012, The [sic] Foundation directors discharged the Foundation's 
longtime bookkeeper prior to his completion of the March 2012 financial 
statements.  Subsequently, the Foundation board depleted funds in restricted 
program accounts to pay for the unbudgeted expenses that were incurred 
during fiscal year 2011-2012.  It is relevant to note that in the years prior to 
fiscal 2011-2012, the Foundation consistently had clean audits and no 
overspending or misuse of restricted funds. 
 

The Bad News 
The Foundation’s Restricted funds are gone 
Of the one hundred sixty-four Restricted Fund accounts (Appendix F) totaling 
$446,245.53 as of December 31, 2012, not one remains intact.  These accounts 
represent direct donations to both the Foundation and the College and were designated 
for specific purposes.  While the total dollar amount associated with these accounts has 
fluctuated slightly since 2011, the current estimated amount repurposed to uses other 
than those designated by the donor is $464,464 and nothing of that amount remains.   
 
These accounts are in the process of being closed and the Foundation’s managerial and 
custodial role for them will be terminated upon completion of that process.  New 
program accounts have not yet been established, including any emergency grant 
funding for students in immediate need of financial assistance.  When these new 
accounts are opened, they will be created under the aegis of the successor organization 
to the Foundation, whether that is the College’s Advancement Office currently 
overseeing donations to the College and the Foundation, or some separate agent acting 
on the College’s behalf.  If the former, the College will be required to assume all 
management and accounting responsibilities for these and establish non-profit status 
with the IRS and the State of California.     
 
The grants portion of these Restricted Funds is $115,688.  The three largest of these, 
ECE Learning Community (Early Childhood Education Learning Community), 
MCF/ESL (Marin Community Foundation/English as a Second Language) and MEF 
Childcare (Marin Education Fund), total more than $114,000.  These grant funds no 
longer exist.  According to Foundation Directors, reconstituting them, as well as the 
other funds, is a priority.   
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The Good News  
Individual and Program Endowment funds are intact  
The seventy-six Individual Endowment funds and three Endowment Program funds 
remain whole (Appendix G).  They too, were merged accounts from the College and 
the Foundation and amounted to $3,837,096.62 as of December 31, 2012.  
 
Permanently Restricted funds are intact 
The interest from these endowment funds as of December 31, 2012 totaled $197,052. 
This money is the source of scholarships, including those awarded in May 2012.  
 
The Foundation’s Current Assets 
In sum, the Crowe Horwath audit determined the Foundation’s assets stood at 
$3,805,732 as of the final date of their review, June 30, 2012.  The Foundation’s assets 
had been $4,508,784 in a July 1, 2011 audit.  Between June 30, 2012 and December 31, 
2012, $31,364 was added to the Foundation’s assets.  Of those Foundation assets, 
$3,654,237 is held in mutual funds through Wells Fargo Bank.  These figures represent 
all Foundation assets, including, but not limited to, donations to the College as well as 
to the Foundation at that moment in time. (Appendix E) 
 
Where did the money go? 
Auditors’ remarks regarding the encroachment of restricted funds: 
The Crowe Horwath audit made the following observation on Page 2: 
 

During Fiscal year 2012, the Foundation expended program funds held for 
restricted purposes to support the operations of the Foundation.  For of (sic) the 
year ended June 30, 2012, expenditures of restricted funds to supporting (sic) 
ongoing operations totaled $329,094.  Management of the Foundation has 
projected the total encroachment of restricted funds to support Foundation 
operations at December 31, 2012 to total $464,464.  Subsequent to December 
31, 2012, the Foundation operations were minimal.13 

 
The operating budget and expenses projected and adopted by the Foundation’s Board of 
Directors for fiscal year 2012 (excluding grants, scholarships, and the like) totaled 
$286,100.  Actual expenditures for the year ending June 30, 2012 (again, excluding 
grants, scholarships, and the like) totaled $760,673, thus exceeding the approved budget 
by $474,573.  The difference between what was budgeted and what was spent reflects 
expenditures for a variety of professional services, including attorney, auditing, and 
accountant fees, general consultant and contractor fees, and the salaries of temporary 
employees.  These professional services accounted for $403,362 of the $474,573 noted 
above.  The approved budget for those kinds of services was $7,200.    
 
                                                
13  Crowe Horwath LLD report to the Board of Directors of College of Marin Foundation, page 2,  
     Budgetary Controls-Encroachment of Restricted Funds, a Material Weakness  (Appendix H). 
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According to the Crowe Horwath report, in addition to these expenditures, $25,000 was 
spent on “unbudgeted other expenses.”  The approved amount allocated for this 
segment of the budget for the year was $10,000, resulting in an actual total expenditure 
of $35,000.  This figure includes the cost of an offsite lease for a Foundation office on 
Sir Francis Drake Boulevard, Kentfield, although permanent Foundation offices are 
located on the College’s Kentfield campus.  This amount also included moving and 
supply costs, bank fees, and other miscellaneous expenses.  The Crowe Horwath audit 
noted, “The budget variances were communicated at the Foundation board meetings, 
however, no action was taken to amend the approved budget.”14  This was reflected in 
Board minutes available upon request from the Foundation. 
 
Auditors’ recommendations and additional findings 
The auditing firm recommended that the Foundation Board should institute a 
 

…policy prohibiting the use of restricted funds for purposes other than in which 
(sic) they were entrusted to the Foundation.  The Foundation should have a 
clearly established operating budget representing the actual expected activity 
for the fiscal year.  Amendments to the adopted budget should be approved by 
the Finance Committee and the Board of Directors.  The amended budget 
should be clearly documented in the minutes of the Finance Committee and the 
Board of Directors15 The amended budget should be clearly documented in the 
minutes of the Finance Committee and Board of Directors.  Management should 
not disburse funds which do not agree with the budgetary plan established by 
the Board. 
 
...The Foundation should develop a plan to correct the encroachment on 
restricted funds and to address the potential impact on the Foundation 
regarding a return of funds to grantors or donors for using restricted funds for 
operations.16 

 
Additional audit findings:  the absence of donor letters and accounts payable 
irregularities 
Crowe Horwath also reported they were unable to locate eleven donor letters.  On its 
face, this may seem insignificant, but these documents support the restricted use of 
donations entrusted to the Foundation.  In their observations, Crowe Horwath 
remarked: 
  

In some instances, the restricted purpose was established by the Foundation a 
significant number of years prior to fiscal year 2012.  In each instance where a 
donor letter could not be found, the Foundation did demonstrate a consistent 
use of the funds spanning multiple fiscal years.  This method to support the 

                                                
14  Crowe Horwath LLD report to the Board of Directors of College of Marin Foundation, page 2. 
15   Foundation’s By-Laws provide for a Finance Committee chaired by the Treasurer of the Foundation 
and an unspecified number of other Board members. 
16   Crowe Horwath LLD report to the Board of Directors of College of Marin Foundation, page 2. 
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proper and consistent use of restricted funds has been utilized by the 
Foundation in prior year fiscal year audits.  Without the original donor letter 
the risk exists for restricted funds to be spent for purposes other than the 
intended use of the donor.17 

 
The audit noted an additional material finding related to the Foundation’s accounts 
payable, in effect, that they be posted in the year the activity occurred.  Originally, 
some $85,455 in additional expenses associated with operational costs for the College 
District’s Skills and Career Bridges program, and equipment for classes as well as for 
accounting work were to be reported in 2013, but instead should have been recorded in 
2012.  Crowe Horwath adjusted the Foundation’s June 30, 2012 financial position 
accordingly and recommended that each Foundation disbursement be charged to the 
appropriate financial period and even as yet unbilled services should be estimated and 
accounted for at the close of each financial period.18 

  
3. How safe are these funds? 

 
The endowment funds, as we have described above, are intact and preserved as per the 
donor’s wishes, with the fair value at the time the gift was made, preserved.  The 
Foundation had followed the investment and spending policies for endowment assets to 
provide a predictable stream of funding to programs the endowment supports.  These 
funds are managed by Wells Fargo Bank and invested in T. Rowe Price Mutual Funds 
as well as Vanguard Mutual Funds, conservative investment vehicles.  Additionally, 
$350,000 of the total is in the County Treasury where it is safe, but earnings are 
minimal.  Although earning optimization for all invested funds has been the goal, 
preserving the amount of the original donation is the chief consideration.  
 
Crowe Horwath made recommendations based upon their findings regarding the 
Foundation and how funds are to be managed.  While it should be anticipated the 
Foundation or its successor organization will operate according to the guidelines and 
laws governing nonprofit organizations, the intervention of the State Attorney 
General’s office to oversee the dissolution of the Foundation is likely to send a sobering 
message to any subsequent organization.  Current fundraising and disbursement is part 
of the College's Advancement Office.  Due to the lack of Foundation operating funds, 
there is no money to pay an Executive Director or other staff to manage the donations.   
The Board’s Secretary/Treasurer is acting Executive Manager (an unpaid position) for 
the Foundation and is the only one able to make disbursements from these funds.     
 

4.  What has become of $1.8 million donated directly to College of Marin    
and subsequently deposited with the Foundation to manage? 

   
The disputed $1.8 million, a source of contention between the Foundation’s earlier 
Boards and the College, is an approximation of the amount received by the College 

                                                
17   Ibid. 
18   Ibid. p.1 
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through donations and placed in either the Restricted or Endowment fund category.  
When the funds transfer to the Foundation was instituted on an ongoing basis more than 
a decade ago, these funds were added to like Foundation funds--College Endowments 
to the Foundation Endowment list, College Restricted donations to the Foundation’s list 
of Restricted funds--a procedure that persisted until recently.  Those funds in 
Endowment accounts have been preserved.  Those in the Restricted Fund are gone.   
 

5. What does the future hold for the Foundation and/or its successor  
    organization?  

 
There are three primary components to the answer of what lies ahead for the 
Foundation and any successor organization.  The first component, the Foundation’s 
Board members’ discussions with the State Attorney General’s Office, will shape what 
the latter terms an "involuntary dissolution" of the Foundation and determine what is 
required of the Foundation to complete the process.  The second is the fact no money 
remains for operating the Foundation or any successor fundraising body.  The third is 
what existing or yet-to-be-developed organization will become the fundraising 
standard-bearer and repository for donations to departments, programs and student 
welfare associated with College of Marin.    
 
The first component  
The current Foundation Board engaged Crowe Horwath not only to audit the 
Foundation, but also to provide the basis for dissolution (referred to as " liquidation" in 
their report).  Dissolution requires a complete financial audit in order for the process to 
begin under the State of California Attorney General’s direction.  The AG’s Office, in 
conjunction with the College and Foundation Board, has yet to set the wheels in motion 
to dissolve the Foundation, therefore, the path ahead with regard to this component is 
still to be determined.  
 
Before the Foundation can be dissolved, the Board must file forms that are past due 
with the AG’s Registry of Charitable Trusts office and the IRS.  These forms were filed 
in a timely manner annually to cover through June 30, 2012, but were not filed to cover 
the current fiscal year.  Once submitted, the Board can move toward dissolution, first 
by voting to dissolve the Foundation and filing the vote (with the Foundation’s final 
state and federal tax returns verifying assets) with the AG.  Remaining assets must be 
expressly dedicated to tax-exempt purposes and the recipient is reviewed by the AG.  
When the recipient’s eligibility to receive the funds is verified, the AG will generate a 
Dissolution Waiver that allows the dissolution to proceed.  However, a number of 
additional documents are required by both the AG and the Secretary of State in order 
for the Foundation to be removed from the state and federal lists of charitable  
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organizations.19  The one impediment to the dissolution process is that if any document 
is filed with the AG’s office suggesting there may have been mishandling of funds, the 
Foundation’s assets must remain “frozen” until the issue of the funds’ use is resolved.    
 
The second component 
The Crowe Horwath audit, as we have seen, confirmed there are no funds remaining for 
operating costs the current Foundation Board might incur.  Since Restricted Funds are 
entirely depleted, there is no other source available for this purpose.  All funds that 
should have allowed the Foundation, or its successor organization, to operate have been 
exhausted.  Therefore, even though hiring a professional team or individual to fundraise 
and manage donations might seem the best way forward, it is not an option.  
 
The third component 
As noted earlier, the College’s Advancement Office is currently handling all 
fundraising and associated actions.  Previously referred to as Communications and 
Community Relations, the office has been in existence for several years, as, always 
with multiple functions.  Collection and disbursement of donations became part of its 
mission only recently, following notification to the Foundation in mid-2011 by College 
administrators that the College wished to add fundraising to the Advancement Office’s 
functions.  The College, as a non-profit organization, must file for non-profit status 
under USC 501(c)(3) and California statute 23701e, or face some potential limitations 
to the sources of donations that can be declared tax deductible.  As of early May 2013, 
according to AG's Office personnel, these forms had not been filed. 
 
The Marin Community Fund and/or other similar organizations might be engaged to 
manage remaining Foundation assets while actual fundraising would remain with the 
College.  The Foundation Board is exploring this option currently but cannot act until 
the Attorney General’s Office sets the course of action toward dissolution of the 
Foundation.  Until then, funds other than those used for scholarships are frozen.  
Discussions can, of course, occur, but no action can flow from those discussions.  
 

6.  What mechanism is in place or planned to replenish Foundation funds 
     that have been depleted? 
 

In the Audit Notes20 produced by the College (Appendix E), several pertinent 
statements are made.  Those that are cited herein were accompanied by a March 28, 

                                                
19  State Form RRF-1, Annual Registration Renewal Fee Report to Attorney General of California, for 
2012.  This form, to be completed by all charitable nonprofit organizations every fiscal year, is designed 
to help detect charity fiscal mismanagement, and renews the organization’s registration as a public 
benefit corporation.  It must be filed within four months and fifteen days of the end of an organization’s 
accounting period that, in the case of the Foundation, would have been no later than November 15, 2012.  
The Foundation must also file IRS Form 990, an annually required submission, in order to retain its tax-
exempt status. 
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2013 letter from Crowe Horwath, to the Board of Directors, College of Marin 
Foundation, and set forth the following with regard to those College-produced notes 
and audit:  
  

We have audited the accompanying statement of financial position in 
liquidation of College of Marin Foundation (the “foundation”) as of June 30, 
2012, and the related statements of activities and cash flows in liquidation for 
the year then ended.  These financial statements are the responsibility of the 
Foundation’s management.  Our responsibility is to express an opinion on these 
financial statements based on our audit.   
 
…As described in Note 5 to the financial statements, management of College of 
Marin Foundation approved a plan of liquidation, and the Foundation is in 
process of commenced liquidation.  As a result the Foundation has changed its 
basis of accounting from the going concern basis to a liquidation basis.   

 
In our opinion, the financial statements referred to above present fairly, in all 
material respects, the financial position in liquidation for the year then ended, 
in conformity with accounting principles generally accepted in the United States 
of America.   

 
With this information in mind, under the heading Use of Donor Restricted Assets, 
Note 4, page 9 of the Audit refers to the inappropriate use of donor funds.  
 

The Foundation has utilized certain donor-restricted assets amounting to 
$329,094, for ongoing operations.  The amount of certain donor-restricted net 
assets used for ongoing operations totaled $464,464 at December 31, 2012.  
These donor-restricted funds are required to be reestablished by the Foundation 
or the donor must approve the removal of the restriction.  At June 30, 2012, the 
Foundation had not received the approval to remove certain restrictions from 
donors.   

 
These restricted fund accounts were created, in most cases, decades ago.  The 
unfortunate consequence of the passage of time is that, according to Foundation staff, 
few of the originators of these funds are alive so that gaining approval to remove the 
use restrictions falls to their heirs, if any.  Other potential avenues to restore these funds 
are being explored, including, perhaps, a remedy through the Office of the State 
Attorney General.  However, this aspect of the problem is one that may not yield to a 
solution.  It may be that many of these funds will never be reconstituted and the only 
hope is to rely upon future donations in support of the College’s students and programs.  
 

7. Are donations currently being accepted?  
 
                                                                                                                                         
20  The audit of Foundation financial records from June 30, 2012 to December 31, 3012, was 
accompanied by a four page document, entitled, “Notes.”  These Notes, in addition to the audit itself, 
were reviewed and approved by Crowe Horwath (See Appendix E). 
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In an effort to ensure appropriate handling of existing and future contributions, the 
Advancement Office, manned by College staff, has been charged with accepting and 
raising funds and controlling their disbursement, the latter, in accordance with purposes 
designated by the donor.  The Foundation itself is continuing to receive contributions 
for the College.  These are largely from trusts and other devices that require automatic 
disbursal of the contribution.  A recent contribution of more than $250,000 from a trust 
was received by the Foundation upon the death of the trustee.  That money is reflected 
in Endowments.  Recent contributions have totaled approximately $350,000, and 
include that bequest.   
 
Soon after questions arose regarding how the Foundation was handling funds in its 
control, those associated with the Disabled Students Program and Services, College of 
Marin, chose to move their fund’s assets to MarinLink, a site that provides 
administrative support and tax-exempt status for individuals and community-based 
organizations.  Donations to that organization can be accomplished directly through 
their website, http://marinlink.org/. 
 
As noted earlier, an issue that currently looms large for corporate donors to the College 
is the latter’s lack of USC 501(c)(3) and State of California Revenue and Tax Code 
Section 23701e status.  While individuals can deduct contributions to the College on 
their taxes as a charitable donation, some corporate donors have experienced problems.  
According to an AG Office representative, donations can be claimed only if made to 
charitable organizations with the required documents to claim tax-exempt status on file. 
 

8.  What steps are being taken to ensure future donations to the College 
and assets currently held by the Foundation will be handled 
appropriately? 

 
While remaining funds may be considered safe, questions still surround the issue of 
how depleted funds will be replenished and what guarantees exist to ensure future 
donations will be handled in accordance with donors’ desires.   

 
Media attention to the Foundation’s financial and staffing issues has focused donor 
concerns and the April 1, 2013 Forum at the College provided only an overview.  
Through interviews of donors, it is apparent they require more than a general 
accounting of the present state of the Foundation's funds.  It was our intent with this 
report to provide an additional layer of information between what the Foundation has 
released publicly and what has appeared in the media over the last year.  Donors want 
to know precisely what happened to the money they donated and they, as well as 
prospective donors, expressed a need for a more comprehensive explanation of the 
current state of the Foundation and its future. 
 
While the Forum did apprise donors and interested members of the public of the 
Foundation’s status and the status of their contributions in general terms, more 
transparency is required in light of the recent history of the Foundation.  Donors will 
continue to require information regarding the status of the Foundation, ongoing efforts 
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to restore the lost monies, clarity regarding the state of current donations, and Attorney 
General involvement.  Donors will have an interest in any move toward creating a 
successor organization or merger with an existing organization with a history of 
successful charitable fund management.  Donors who were interviewed also expressed 
the desire to have a means to verify that any new donations they make have been and/or 
will be disbursed for the purposes they intend and no other.  
  
The other overarching issue is repairing any damage done to the fundraising 
capabilities of the College by the media reports, rumors, and even the Forum release of 
the Crowe Horwath audit results.  Restoring donor faith in the donation process must 
underlie the road ahead.    
 
The question remains as to how that can be accomplished.  Decisive actions by the 
Foundation Board based upon the Attorney General’s direction will provide some 
reassurance to potential donors that the instability and uncertainty of the last two years 
is in the past.  
 
The goal of all concerned should be to restore donor faith to fundraising efforts and 
generate new donations for those programs and individuals within the College in need 
of financial support.  The needs still exist.  Whether the community can get beyond the 
problems of the past is a question that will be answered in the months ahead.   

FINDINGS 

F1.    Historically, there has been a lack of transparency regarding the Foundation’s      
         methods and financial circumstances and this has led to spending donor funds on 
         non-donor designated purposes.   
 
F2.    As of the date of this report’s finalization, the Advancement Office of College of  
         Marin is neither a USC 501(c)(3) nor a California State 23701e-designated non- 
         profit organization and this creates potential problems for the acceptance of  
         corporate donations. 
 
F3.    As of the date of this report’s finalization, The Foundation has not filed IRS Form 

990 and California State Form RRF-1 since 2011.  These forms are required to be 
submitted every fiscal year in order to renew an organization’s tax-exempt status.  

 
F4.    The College is currently in charge of all Foundation assets and with that comes  
          potential for a conflict of interest. 
 
F5.    No source for emergency funds exists for students in immediate need of financial  
          assistance since Restricted funds were repurposed. 
 
RECOMMENDATIONS 

The Grand Jury recommends that: 
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R1.   The Board of Directors of the current Foundation and any successor        
organization collecting funds in support of College of Marin, its students, 
programs and departments, make public, on a quarterly basis, the status of the 
Foundation or its successor, its assets and plans for the immediate future.  

R2. College of Marin's Advancement Office file for USC 501(c)(3) and State of 
California 23701e status.  

R3. The Foundation immediately file IRS Form 990 Return of Organization Exempt 
from Income Tax, and State Form RRF-1, Annual Registration Renewal Fee 
Report to Attorney General of California, for 2012 to renew the organization’s 
registration as a public benefit corporation.  These forms must be on file for the 
Foundation to collect money legally or to proceed with dissolution.   

R4.    The College, immediately following the dissolution of the Foundation, create  
          an independent body to collect and administer donations to benefit students and  
          programs of the College.   
 
R5.   College of Marin’s Office of Advancement contact outside sources, including 

service groups, to arrange for emergency funds for students in immediate need of 
financial assistance until a permanent program to address these needs is 
established. 

 

REQUEST FOR RESPONSES 

Pursuant to Penal code section 933.05, the grand jury requests responses as follows: 

From the following individuals: 
n President and Ex-Officio of College of Marin Foundation Board to all Findings 

and Recommendations 

§ Secretary Treasurer and Ex-Officio of College of Marin Foundation Board to all 
Findings and Recommendations  

The grand jury invites responses from the following individuals: 

n Former Student Member, College of Marin Board of Trustees to all Findings 
and Recommendations 

n Former bookkeeper, College of Marin Foundation to all Findings and 
Recommendations 

n Foundation Board members from July 2011 through September 2012 to all 
Findings and Recommendations 

 
Reports issued by the Civil Grand Jury do not identify individuals interviewed. Penal Code Section 929 requires 
that reports of the Grand Jury not contain the name of any person or facts leading to the identity of any person who 
provides information to the Civil Grand Jury.    
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GLOSSARY  

College of Marin Board of Trustees:  a nonpartisan, publicly elected group of seven 
voting members and one non-voting student member, the latter elected by the student 
body.  The Board governs College of Marin.  Regular Board members serve four-year 
terms with staggered elections every two years.  The student member serves for one 
year.  The Board is responsible to the public, and has the authority to appoint the 
College president/superintendent and other administrative personnel, faculty members, 
and members of the board in the event of a vacancy.21  

College of Marin:  a public community college, one of 112 in California.  It is fully 
accredited by the Western Association of Schools and Colleges and enrolls 
approximately 10,000 credit and noncredit students each fall and spring semester.  It 
has two campuses, the main Kentfield campus, 835 College Avenue, Kentfield, CA 
94904 and the Indian Valley campus, 1800 Ignacio Blvd., Novato, CA 94949. 

Crowe Horwath LLP:  a professional services firm with clients worldwide.  The firm 
provided external audits of College of Marin and College of Marin Foundation finances 
and business practices in 2012 and 2013 respectively.  These audits were performed at 
the behest of College of Marin administrators 

Executive Director:  a salaried employee hired by a Board of Directors to manage an 
organization, such as a non-profit educational fundraising foundation. 

Ex-officio member:  a member of a board solely by virtue of holding another office.  
In the case of non-profit organizations such as College of Marin Foundation, the 
Articles of Incorporation or other governance documents spell out the role and the 
rights of these members.  Ex-officio members often will abstain from voting, but unless 
the organization restricts this right, they are afforded the same rights as other board 
members.  College of Marin Foundation’s 1965 Charter specifies that the 
President/Superintendent of College of Marin and the President of College of Marin’s 
Board of Trustees are automatically the ex-officio members of the Foundation Board.   

College of Marin Foundation:  chartered and incorporated June 9, 1964 the nonprofit 
organization was formed by a group of private citizens originally to fund scholarships 
for students at College of Marin.  The Foundation was granted non-profit status under 
federal and state statutes with a twofold function: to develop and “mine” donation 
sources and appropriately disburse those funds in accordance with law and donor 
wishes.   

KPMG LLP:  the U.S. member firm of KPMG International Cooperative.  Its 
international member firms provide professional audit, tax and advisory services in 152 
countries.  They performed a brief examination of the Foundation's financial records in 
2012, an examination paid for by the Foundation. 

                                                
21  From Wikipedia and marin.edu/com/board_of_trustees  
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APPENDIX A 
 
Letter from College of Marin Student Trustee to the President of the Foundation 
Board, May 2012  
 page 1 of 2 

 



    College of Marin Foundation--What's Now? What's Next? - Revised 
 

 

June 11, 2013                             Marin County Civil Grand Jury                             Page 22 of 56 
                                        

APPENDIX A - CONTINUED 
 
Letter from College of Marin Student Trustee to the President of the Foundation 
Board, May 2012  
page 2 of 2 
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APPENDIX B  

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 1 of 6 
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 APPENDIX B - CONTINUED 

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 2 of 6 
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APPENDIX B - CONTINUED 

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 3 of 6 
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APPENDIX B - CONTINUED 

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 4 of 6 
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APPENDIX B - CONTINUED 

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 5 of 6 
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APPENDIX B - CONTINUED 

Letter of resignation, September 17, 2012, from College Marin Foundation Board 
to Ex-Officio Director, College of Marin Foundation, Inc. 
page 6 of 6 
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APPENDIX C  

Foundation Board Letter regarding KPMG Findings 
page 1 of 2 
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APPENDIX C- CONTINUED  

Foundation Board Letter regarding KPMG Findings 
page 2 of 2 
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APPENDIX D  

College Of Marin Foundation By-Laws 
page 1 of 3 
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 APPENDIX D - CONTINUED 

College Of Marin Foundation By-Laws 
page 2 of 3 
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APPENDIX D - CONTINUED 

College Of Marin Foundation By-Laws 
page 3 of 3 
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APPENDIX E  

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 1 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 2 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 3 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 4 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 5 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 6 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 7 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 8 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
page 9 of 14 
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APPENDIX E - CONTINUED 

College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
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College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
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College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
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College of Marin Foundation Transmittal letter and Audited Financial Statements 
for Fiscal Year Ending June 30, 2012- including notes by auditors and Unaudited 
Financial Statements from July 1, 2012 through December 31, 2012. 
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