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From: Hall, Chelsea
To: Hall, Chelsea
Subject: FW: 21 Calle del Onda, Stinson Beach
Date: Thursday, February 9, 2023 11:53:39 AM

From: Cardoza, Sabrina <scardoza@marincounty.org> 
Sent: Monday, February 6, 2023 8:28 AM
To: Steven Trifone <strifone@icloud.com>; EnvPlanning <EnvPlanning@marincounty.org>
Subject: RE: 21 Calle del Onda, Stinson Beach
 
Hi Steven,
I am writing to confirm that your public comments, three received on February 5, 2023 at 11:53 AM,
11:56 AM, and 11:58 AM, were received by both me, project planner processing the application, and
the Environmental Planning Team, processing the environmental review. Your comments have been
entered into the record for the project.
 
Best,
 
Sabrina Cardoza (she/her)
 
---
*** Please note that I may be working remotely. Phone calls will be responded to in the order they are
received.***
 
Senior Planner | County of Marin
Community Development Agency, Planning Division
3501 Civic Center Drive, Suite 308
San Rafael, CA 94903
415-473-3607 T
415-473-7880 F
 

 
 
 
 
 

From: Steven Trifone <strifone@icloud.com> 
Sent: Sunday, February 5, 2023 11:51 AM
To: Cardoza, Sabrina <scardoza@marincounty.org>; EnvPlanning <EnvPlanning@marincounty.org>
Subject: 21 Calle del Onda, Stinson Beach
 

mailto:chall@marincounty.org
mailto:chall@marincounty.org
mailto:strifone@icloud.com
mailto:scardoza@marincounty.org
mailto:EnvPlanning@marincounty.org


[You don't often get email from strifone@icloud.com. Learn why this is important at
https://aka.ms/LearnAboutSenderIdentification ]


To whom it may concern;
I live at 11 Calle del Onda and have lived there for 24 years.  My name is Steven Trifone.  I’m writing
this email to express my concern about the plans for building a home that is seeking your approval
to be constructed at 21 Calle del Onda.

My concern is mainly that construction of this proposed home will severely damage or completely
destroy the sand dune that is on the ocean front of this property.  This dune protects our entire
street/Calle and has prevented major damage over the course of many storms during the 24 years I
have lived on this Calle.  Storms come in from the southeast and this large dune is on the southeast
corner of our Calle.  I’m including a photo of this dune after the Storm Surge of this past January
5th.  It was damaged, however it held up and saved our Calle and homes from extensive ocean water
damage.

Why may I ask is the planning board considering approving a home construction project that will
damage or destroy this dune when the County of Marin is considering building artificial dunes along
Stinson Beach to prevent ocean water damage to the Calles and Patios in Stinson Beach?  Why
approve a project that will destroy a real dune and then plan to rebuild artificial dunes.

Saving this existing dune is the purpose of this email and I hope you will give it serious consideration.
I know from previous meetings that the Costal Commission is concerned about this dune and I hope
you will follow their lead.

Thank you ,
Steven Trifone
11 Calle del Onda, Stinson Beac h

Sent from my iPad

(Photos attached below)

mailto:strifone@icloud.com
https://aka.ms/LearnAboutSenderIdentification


 

 



From: Patricia Conway
To: Cardoza, Sabrina
Cc: Marisa Atamian-Sarafian; ELIZABETH A. BREKHUS, ESQ.; Jack Siedman, Esq.
Subject: Re: 21 Onda: Two Emails for our comment letters...
Date: Friday, July 21, 2023 4:05:21 PM
Attachments: Marin County Memo- Repetitive Loss Area 3.2023.pdf

Dear Sabrina,

We received notice that a Supplemental Memorandum was posted for the July 31, 2023 hearing.  I did not see anything the Planning Page or the Environmental Review Page.   I also
wanted to note that all of the comments submitted during the January 9-February 8, 2023 comment period have been omitted. 

Could you please send us the following:

Latest Supplemental Memorandum for July 31, 2023 meeting;
Supplemental Staff Report, if any;
Supplemental Environmental Review, if any;
All Public Comments submitted in 2023;
All Inter-Agency Comments submitted in 2023, including but not limited to by the California Coastal Commission and / or Dept. Public Works.

Our client also received the following notice from the Marin County Dept. of Public Works that the area is designated a Repetitive Loss Area by FEMA, and we would like to know if
this issue has been addressed by the Planning Department.  

Thank you,

Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice:  The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege.  It
is intended only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail.  If the person
actually receiving this message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the
named recipient, any use dissemination, distribution or copying of this communication is strictly prohibited.  If you have received this communication in error, please
immediately notify us by telephone and return the original message to us at the above address via the U.S. Postal Service.

On Tue, Jan 31, 2023 at 1:31 PM Cardoza, Sabrina <scardoza@marincounty.org> wrote:

Hi Marisa,

You can send to both. Any comments that are sent directly to me regarding the environmental review will be forwarded to the Environmental Review team. They manage the
environmental review process but I will make sure your comments get to them.

 

Best,

 

Sabrina Cardoza (she/her)

 

---

*** Please note that I may be working remotely. Phone calls will be responded to in the order they are received.***

 

Senior Planner | County of Marin

Community Development Agency, Planning Division

3501 Civic Center Drive, Suite 308

San Rafael, CA 94903

415-473-3607 T

415-473-7880 F

 

 

 

 

 

 

From: Marisa Atamian-Sarafian <marisa.atamian@compass.com> 
Sent: Tuesday, January 31, 2023 1:22 PM
To: ELIZABETH A. BREKHUS, ESQ. <Elizabethb@brekhus.com>; Jack Siedman, Esq. <jsiedman@yahoo.com>; Patricia Conway, Esq. <patriciac@brekhus.com>
Subject: 21 Onda: Two Emails for our comment letters...

mailto:patriciac@brekhus.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:Elizabethb@brekhus.com
mailto:jsiedman@yahoo.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:Elizabethb@brekhus.com
mailto:jsiedman@yahoo.com
mailto:patriciac@brekhus.com
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They've made it so confusing. Can we just email all prepared by Feb. 8th to both  envplanning@marincounty.org    and  scardoza@marincounty.org   to cover ourselves?
THANKS! Can't hurt...

 

Marisa Atamian-Sarafian, COMPASS

DRE  01482275  | Realtor®

510.913.2242 

 

 

 

Email Disclaimer: https://www.marincounty.org/main/disclaimers

-- 
Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice:  The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege.  It is intended
only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail.  If the person actually receiving this
message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, any use
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received this communication in error, please immediately notify us
by telephone and return the original message to us at the above address via the U.S. Postal Service.

ReplyReply allForward

mailto:envplanning@marincounty.org
mailto:scardoza@marincounty.org
https://www.marincounty.org/main/disclaimers
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From: zelljas@aol.com
To: Cardoza, Sabrina
Subject: 21 Calle Del Onda
Date: Wednesday, July 26, 2023 11:14:43 AM

[You don't often get email from zelljas@aol.com. Learn why this is important at
https://aka.ms/LearnAboutSenderIdentification ]

I strongly object to the proposed project at 21 Calle Del Onda as it would certainly result in the destruction of one of
the last natural dunes in Stinson Beach.  All this at a time when the County of Marin is promoting sand dunes as a
great resource to help with sea level rise, climate change and greater and more frequent, intense winter storms. 
Thank you, Jim Zell, 6 Calle Del Onda, Stinson Beach.

Sent from my iPad

mailto:zelljas@aol.com
mailto:scardoza@marincounty.org
https://aka.ms/LearnAboutSenderIdentification


From: Jack Siedman
To: Cardoza, Sabrina
Cc: Marisa Atamian-Sarafian; Elizabeth Brekhus
Subject: from Jack Siedman
Date: Thursday, July 27, 2023 1:57:11 PM
Attachments: friedman MCC(1).pdf

                                                                        July 27, 2023

EMAIL TO

Sabrina Cardoza

Re:  Coastal Permit Application

         # P3049

 

cc:  Marisa.atamian-Sarafian

       Elizabeth Brekhus

 

Hello Sabrina:

 

         Please find attached a copy of the letter I sent to County Planning on June 22,
2023 regarding the project at 21 Calle del Onda, Stinson Beach.  I understand the
letter has not been included in the County’s file.  Please include it at once for
consideration in this matter.  Thank you.

 

Sincerely,

 

  //  Jack Siedman  //

Jack Siedman
Attorney at Law
P.O. Box 37
Bolinas, CA  94924

mailto:jsiedman@yahoo.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:elizabethb@brekhus.com











Tele (415) 868-0997
jsiedman@yahoo.com

CONFIDENTIALITY NOTICE: This message is covered by the Electronic
Communications Act, 19 U.S.C. §§2510-2521 and is confidential and legally
privileged. The information contained in this message is intended only for the use of
the above named recipient. If you are not the intended recipient, or an agent or
employee thereof responsible to deliver it to the intended recipient, you are hereby
notified that any dissemination, distribution, disclosure or copying of this
communication, including all attachments, is strictly prohibited. If you have received
this communication in error, please immediately notify us by telephone at (415) 868-
0997 and destroy the original message.

COPYRIGHT NOTICE: This email and any attachments are also subject to Federal
Copyright Law and no part of them may be reproduced, adapted or transmitted
without the written permission of the copyright owner.

mailto:jsiedman@yahoo.com
mailto:jsiedman@yahoo.com
mailto:jsiedman@yahoo.com
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mailto:jsiedman@yahoo.com
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You don't often get email from legalassist@brekhus.com. Learn why this is important

From: PlanningCommission
To: Cardoza, Sabrina
Subject: FW: 21 Calle del Onda_P3049 formerly P1162
Date: Thursday, July 27, 2023 1:52:12 PM
Attachments: Planning Commission_Calle del Onda_7.27.2023.pdf

Hi Sabrina. This comment came into the PC inbox. I see another one from Lee Rifkind that you were
copied on. Sindy and I were wondering if you will be putting these two (and possibly more) into a
Supplemental Memorandum.
 
Thanks,
Michele
 

From: Jamie Gallagher <legalassist@brekhus.com> 
Sent: Thursday, July 27, 2023 10:50 AM
To: PlanningCommission <PlanningCommission@marincounty.org>
Cc: Elizabeth Brekhus <elizabethb@brekhus.com>
Subject: 21 Calle del Onda_P3049 formerly P1162
 

Dear Planning Commissioners,
 
Please see attached correspondence regarding the above referenced matter from Elizabeth Brekhus.
 
Best regards,
 
Jamie Gallagher
--
Paralegal/Assistant to Elizabeth Brekhus
BREKHUS LAW PARTNERS
1000 Drakes Landing Road
Greenbrae, CA  94904
T:(415) 461-1001
F:(415) 461-7356
 
 

mailto:legalassist@brekhus.com
https://aka.ms/LearnAboutSenderIdentification
mailto:PlanningCommission@marincounty.org
mailto:scardoza@marincounty.org





















From: Len Rifkind
To: PlanningCommission
Cc: steve@civicknit.com; Cardoza, Sabrina; Alyce Johnson
Subject: 21 Calle Del Onda, Stinson Beach, CA; Project ID: P3049
Date: Thursday, July 27, 2023 1:06:10 PM
Attachments: 2023-07-27 Marin County Planning Commission 21 Calle Del Onda Stinson Beach.pdf

Some people who received this message don't often get email from len@rifkindlawgroup.com. Learn why this is
important

Dear Planning Commissioners:
 
Please find attached our correspondence regarding a takings analysis as it will apply to your
decision regarding the referenced property to be heard at your July 31, 2023 public hearing.
 
Leonard (“Len”) A. Rifkind
RIFKIND LAW & MEDIATION, PC
1010 B Street, Suite 200
San Rafael, California 94901
T: 415-785-7988,
C: 415-308-8269
E: len@rifkindlawgroup.com
W: www.rifkindlawgroup.com
Named to Superlawyers, Northern California Real Estate Law, 2012-2023
 
 

mailto:len@rifkindlawgroup.com
mailto:PlanningCommission@marincounty.org
mailto:steve@civicknit.com
mailto:scardoza@marincounty.org
mailto:alycemalee@gmail.com
https://aka.ms/LearnAboutSenderIdentification
https://aka.ms/LearnAboutSenderIdentification
mailto:len@rifkindlawgroup.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.rifkindlawgroup.com%2F&data=05%7C01%7Cscardoza%40marincounty.org%7C9e057fba4f8a489e788508db8edcb673%7Cd272712e54ee458485b3934c194eeb6d%7C0%7C0%7C638260851698072385%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=zKeEheyzu6BhLAvWo3HWb5ahTLnbfZFXwppbZNhbN%2Bw%3D&reserved=0



 
Rifkind Law & Mediation,  PC 


1010 B Street, Suite 200, San Rafael, CA  94901 
Telephone: (415) 785-7988 * www.rifkindlawgroup.com 


 
Leonard A. Rifkind 
len@rifkindlawgroup.com 
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July 27, 2023 
 
VIA EMAIL ONLY:  planningcommission@marincounty.org 
Marin County Planning Commission 
Community Development Agency 
3501 Civic Center Drive, Rom 308 
San Rafael, CA  94903 
 


Re: Agenda Item:  Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration 
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49) 


 Public Hearing Date:  July 31, 2023 
 Project ID:  P3049 
 Time:  1:00 p.m. 
 Location:  3501 Civic Center Drive, Rooms 328-330, San Rafael, CA 


 
To:  Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission: 
 
Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust, 
acting on his own behalf and all owners of record, regarding the referenced matter to construct a 
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior 
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the 
“Project”).  The Project complies with all zoning constraints (C-R2) and proposes only a nine 
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest 
height of 20 feet, 7 inches (reduced from 25 ft).  The Property will have a new septic system 
approved by Stinson Beach County Water District that is vastly superior to existing 
environmental contamination in the event of inundation events when compared to existing 
neighboring systems.  
 
Takings Analysis. 
 
Failure to Approve the Project Would Constitute a Taking.  We limit our comments to a 
takings analysis.  Failure to approve the Property would constitute a taking of Brian Johnson’s 
property under the Fifth Amendment to the United States Constitution, as applied to the states 
through the 14 Amendment.  The Fifth Amendment states in pertinent part, “. . . nor shall private 
property be taken for public use, without just compensation.”  [Italics original].  Denial of this 
application would deny Brian Johnson all reasonable investment backed expectations for his 
property.  The 14th Amendment states in pertinent part, “ . . . nor shall any state deprive any 



http://www.rifkindlawgroup.com/

mailto:len@rifkindlawgroup.com

mailto:planningcommission@marincounty.org
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person of life, liberty, or property, without due process of law . . . .”  [Italics original; Underlined 
emphasis added].  It is rare for a local planning board to have the opportunity to address issues of 
Constitutional import.  This is such an application, requiring your Commission’s careful and 
considered deliberation. We note, Staff recommends conditional approval because disapproval 
would result in an unconstitutional taking. 
 
Similar rights to the 5th and 14th Amendments are provided in the California Constitution.  Cal. 
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when 
just compensation . . . has first been paid to . . . the owner”).  In California, just compensation is 
determined by a jury.  Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5th 151.  An 
inverse condemnation results from the invasion or appropriation of some valuable property right 
by or under the auspices of a public agency, which directly and specially injures the property 
owner.  Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110.  The conduct of the 
public agency must have negatively affected the use or enjoyment of the property in a significant 
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.  
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73 
Cal.App.4th 517. 
 
Failure to Approve the Project Would Create an Action for Inverse Condemnation Against 
the County.  An action for inverse condemnation can be initiated by the property owner for the 
recovery of damages resulting from the improper “taking” of the owner's property by some 
activity or negligence of the agency, or by some cause for which the agency is responsible.  City 
of Los Angeles v. Superior Court (2011) 194 Cal.App.4th 210.  A property owner has an action 
for inverse condemnation whenever a valuable property right is appropriated or impaired by a 
public entity.  Holtz v. Superior Court (1970) 3 Cal.3d 296.  It must be shown that a 
governmental agency has taken some action that has caused an invasion or appropriation of 
private property rights.  Marina Plaza v. California Coastal Zone Conservation Commission 
(1977) 73 Cal.App.3d 311.  A “regulatory taking” occurs when some governmental action so 
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though 
there is no physical invasion or damage to the property and no planned or formal exercise of the 
power of eminent domain.  When a restriction or regulation imposed by a public entity “goes too 
far” it constitutes a taking of private property for public use.  
 
Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair 
economic use of the property and constitute a regulatory taking.  Precluding any building will 
reduce the property here to zero or even negative value when considering insurance and property 
tax obligations.  Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003.  A de minimus 
residual value remaining from a non-economic use does not preclude application of the takings 
rule.  Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial 
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus 
residual value as a wetland.  Here, the property has zero or negative residential value if the 
Project cannot be constructed. 
 
To state a cause of action for inverse condemnation, the property owner must show that there 
was a taking or damaging by a public entity of a valuable property right that the property owner 
possesses, that the taking or damaging was for a public use, and that the invasion or 
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appropriation directly and specially affected the property owner to his or her injury.  City of Los 
Angeles, supra., 194 Cal.App.4th at 221.  Property is “taken or damaged” within the meaning of 
the California Constitution so as to give rise to a claim for inverse condemnation when an 
intangible intrusion onto the property has occurred, which has caused no damage to the property 
but places a burden on the property that is direct, substantial, and peculiar to the property itself.  
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4th 1212.    
 
Substantive Due Process, Equal Protection and Fundamental Fairness Also Require 
Approval of the Project.  Substantive due process as required by the 14th Amendment prevents 
governmental power from being used for purposes of oppression or abuse of governmental 
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently 
keyed to any legitimate state interests.  Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co. 
v. San Bernardino (1995) 32 Cal.App.4th 687.  The California Constitution guarantees an 
individual’s liberty interest to be free from arbitrary adjudicative procedures.  Ryan v. California 
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048.  Here, denial of the 
Project would easily constitute a denial substantive due process because there is no rational basis 
to support such a decision. 
 
Damages.  Compensation is required for a regulatory taking when the regulation denies the 
owner all economically viable use of his or her property. First English Evangelical Lutheran 
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304.  This is also considered a “per 
se” or “categorical” taking, because it is akin to a physical occupation of the property denying 
the owner all economic use of the property.  Here, denial of permits to construct a modest single 
family residence in compliance with zoning, and minimizing impacts under the LCP would be 
construed as a per se categorical taking because there is no viable economic use of the Property.  
The test for regulatory takings requires a comparison of the value that has been taken from the 
property with the value that remains in the property.  Keystone Bituminous Coal Association v. 
DeBenedictis (1987) 480 U.S. 470.  In this case the value would be the fair market value of the 
property at its highest and best use.  Code of Civ. Proc. §1263.320, subd. (a);  Avenida San Juan 
Partnership v. City of San Clemente (2011) 201 Cal.App.44th 1256.  Compensation is based on 
what the property owner has lost, not on what the public has gained from the activity of the 
public entity.  County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4th 615.  
The loss here would be in excess of three million five hundred thousand dollars, based upon 
appraisal value, as well as recovery of attorney’s fees and costs.  Code of Civ. Proc. §1036.  
 
Staff Supports Approval of the Project.  We do not repeat here Staff’s careful and detailed 
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts 
that he paid for additional interests acquired over time with a reasonable expectation that the 
property would be developed.  (Marin County Code §22.70.180).  Brian Johnson and family 
members paid property taxes over the years on the property.  They also have paid approximately 
$328,500 in development costs since 2018.   
 
We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and 
land use designations applicable to the property at the times of Brian Johnson’s various 
acquisitions of partial interests in the property.  Brian Johnson’s total financial investment in the 
property is equal to approximately $385,000.  In sum, he had a reasonable basis to conclude that 
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modest residential development would likely be approved because there was a structure on the 
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while 
the Coastal Commission recommended denial of a proposed subdivision of the property, it did 
not state no development could occur.   
 
Conclusion.  This is not a close case to conclude that denial of the Project will preclude any 
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private 
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property.  Mr. 
Johnson and his family members have invested $328,500 towards development related expenses 
since 2018.  They have paid property taxes, and the Assessor has more than doubled the assessed 
property value in 2021.  Brian Johnson has reasonable expectations to modestly develop the 
property.  Much of the expenses were incurred prior to the County’s 2021 approval of LCP 
provisions that prohibit any development in ESHAs; however, modest development like the 
Project is permitted in ESHAs to eliminate takings claims.  Finally, a March 2023 appraisal of a 
developed property opines fair market value equal to $3,559,000.  The Property complies with 
C-R2 (Coastal, Residential, Two-Family) zoning.  The Property design, siting and size are the 
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no 
project.  Based upon all of these facts, and the law of the United States, California and the Marin 
County Code, we respectfully request that you approve the requested Coastal Permit and 
mitigated negative declaration for the Project.  
 
Sincerely, 
 
RIFKIND LAW & MEDIATION, PC 
 
 
By:__________________________ 
 Leonard A. Rifkind 
LAR/es 
cc:   Client 
 Steve Kinsey, Civic Knit, steve@civicknit.com 
 Sabrina Cardoza, Planner, scardoza@marincounty.org 
 



mailto:steve@civicknit.com
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Rifkind Law & Mediation,  PC 

1010 B Street, Suite 200, San Rafael, CA  94901 
Telephone: (415) 785-7988 * www.rifkindlawgroup.com 

 
Leonard A. Rifkind 
len@rifkindlawgroup.com 
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July 27, 2023 
 
VIA EMAIL ONLY:  planningcommission@marincounty.org 
Marin County Planning Commission 
Community Development Agency 
3501 Civic Center Drive, Rom 308 
San Rafael, CA  94903 
 

Re: Agenda Item:  Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration 
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49) 

 Public Hearing Date:  July 31, 2023 
 Project ID:  P3049 
 Time:  1:00 p.m. 
 Location:  3501 Civic Center Drive, Rooms 328-330, San Rafael, CA 

 
To:  Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission: 
 
Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust, 
acting on his own behalf and all owners of record, regarding the referenced matter to construct a 
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior 
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the 
“Project”).  The Project complies with all zoning constraints (C-R2) and proposes only a nine 
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest 
height of 20 feet, 7 inches (reduced from 25 ft).  The Property will have a new septic system 
approved by Stinson Beach County Water District that is vastly superior to existing 
environmental contamination in the event of inundation events when compared to existing 
neighboring systems.  
 
Takings Analysis. 
 
Failure to Approve the Project Would Constitute a Taking.  We limit our comments to a 
takings analysis.  Failure to approve the Property would constitute a taking of Brian Johnson’s 
property under the Fifth Amendment to the United States Constitution, as applied to the states 
through the 14 Amendment.  The Fifth Amendment states in pertinent part, “. . . nor shall private 
property be taken for public use, without just compensation.”  [Italics original].  Denial of this 
application would deny Brian Johnson all reasonable investment backed expectations for his 
property.  The 14th Amendment states in pertinent part, “ . . . nor shall any state deprive any 

http://www.rifkindlawgroup.com/
mailto:len@rifkindlawgroup.com
mailto:planningcommission@marincounty.org
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person of life, liberty, or property, without due process of law . . . .”  [Italics original; Underlined 
emphasis added].  It is rare for a local planning board to have the opportunity to address issues of 
Constitutional import.  This is such an application, requiring your Commission’s careful and 
considered deliberation. We note, Staff recommends conditional approval because disapproval 
would result in an unconstitutional taking. 
 
Similar rights to the 5th and 14th Amendments are provided in the California Constitution.  Cal. 
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when 
just compensation . . . has first been paid to . . . the owner”).  In California, just compensation is 
determined by a jury.  Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5th 151.  An 
inverse condemnation results from the invasion or appropriation of some valuable property right 
by or under the auspices of a public agency, which directly and specially injures the property 
owner.  Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110.  The conduct of the 
public agency must have negatively affected the use or enjoyment of the property in a significant 
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.  
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73 
Cal.App.4th 517. 
 
Failure to Approve the Project Would Create an Action for Inverse Condemnation Against 
the County.  An action for inverse condemnation can be initiated by the property owner for the 
recovery of damages resulting from the improper “taking” of the owner's property by some 
activity or negligence of the agency, or by some cause for which the agency is responsible.  City 
of Los Angeles v. Superior Court (2011) 194 Cal.App.4th 210.  A property owner has an action 
for inverse condemnation whenever a valuable property right is appropriated or impaired by a 
public entity.  Holtz v. Superior Court (1970) 3 Cal.3d 296.  It must be shown that a 
governmental agency has taken some action that has caused an invasion or appropriation of 
private property rights.  Marina Plaza v. California Coastal Zone Conservation Commission 
(1977) 73 Cal.App.3d 311.  A “regulatory taking” occurs when some governmental action so 
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though 
there is no physical invasion or damage to the property and no planned or formal exercise of the 
power of eminent domain.  When a restriction or regulation imposed by a public entity “goes too 
far” it constitutes a taking of private property for public use.  
 
Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair 
economic use of the property and constitute a regulatory taking.  Precluding any building will 
reduce the property here to zero or even negative value when considering insurance and property 
tax obligations.  Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003.  A de minimus 
residual value remaining from a non-economic use does not preclude application of the takings 
rule.  Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial 
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus 
residual value as a wetland.  Here, the property has zero or negative residential value if the 
Project cannot be constructed. 
 
To state a cause of action for inverse condemnation, the property owner must show that there 
was a taking or damaging by a public entity of a valuable property right that the property owner 
possesses, that the taking or damaging was for a public use, and that the invasion or 
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appropriation directly and specially affected the property owner to his or her injury.  City of Los 
Angeles, supra., 194 Cal.App.4th at 221.  Property is “taken or damaged” within the meaning of 
the California Constitution so as to give rise to a claim for inverse condemnation when an 
intangible intrusion onto the property has occurred, which has caused no damage to the property 
but places a burden on the property that is direct, substantial, and peculiar to the property itself.  
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4th 1212.    
 
Substantive Due Process, Equal Protection and Fundamental Fairness Also Require 
Approval of the Project.  Substantive due process as required by the 14th Amendment prevents 
governmental power from being used for purposes of oppression or abuse of governmental 
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently 
keyed to any legitimate state interests.  Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co. 
v. San Bernardino (1995) 32 Cal.App.4th 687.  The California Constitution guarantees an 
individual’s liberty interest to be free from arbitrary adjudicative procedures.  Ryan v. California 
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048.  Here, denial of the 
Project would easily constitute a denial substantive due process because there is no rational basis 
to support such a decision. 
 
Damages.  Compensation is required for a regulatory taking when the regulation denies the 
owner all economically viable use of his or her property. First English Evangelical Lutheran 
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304.  This is also considered a “per 
se” or “categorical” taking, because it is akin to a physical occupation of the property denying 
the owner all economic use of the property.  Here, denial of permits to construct a modest single 
family residence in compliance with zoning, and minimizing impacts under the LCP would be 
construed as a per se categorical taking because there is no viable economic use of the Property.  
The test for regulatory takings requires a comparison of the value that has been taken from the 
property with the value that remains in the property.  Keystone Bituminous Coal Association v. 
DeBenedictis (1987) 480 U.S. 470.  In this case the value would be the fair market value of the 
property at its highest and best use.  Code of Civ. Proc. §1263.320, subd. (a);  Avenida San Juan 
Partnership v. City of San Clemente (2011) 201 Cal.App.44th 1256.  Compensation is based on 
what the property owner has lost, not on what the public has gained from the activity of the 
public entity.  County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4th 615.  
The loss here would be in excess of three million five hundred thousand dollars, based upon 
appraisal value, as well as recovery of attorney’s fees and costs.  Code of Civ. Proc. §1036.  
 
Staff Supports Approval of the Project.  We do not repeat here Staff’s careful and detailed 
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts 
that he paid for additional interests acquired over time with a reasonable expectation that the 
property would be developed.  (Marin County Code §22.70.180).  Brian Johnson and family 
members paid property taxes over the years on the property.  They also have paid approximately 
$328,500 in development costs since 2018.   
 
We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and 
land use designations applicable to the property at the times of Brian Johnson’s various 
acquisitions of partial interests in the property.  Brian Johnson’s total financial investment in the 
property is equal to approximately $385,000.  In sum, he had a reasonable basis to conclude that 
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modest residential development would likely be approved because there was a structure on the 
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while 
the Coastal Commission recommended denial of a proposed subdivision of the property, it did 
not state no development could occur.   
 
Conclusion.  This is not a close case to conclude that denial of the Project will preclude any 
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private 
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property.  Mr. 
Johnson and his family members have invested $328,500 towards development related expenses 
since 2018.  They have paid property taxes, and the Assessor has more than doubled the assessed 
property value in 2021.  Brian Johnson has reasonable expectations to modestly develop the 
property.  Much of the expenses were incurred prior to the County’s 2021 approval of LCP 
provisions that prohibit any development in ESHAs; however, modest development like the 
Project is permitted in ESHAs to eliminate takings claims.  Finally, a March 2023 appraisal of a 
developed property opines fair market value equal to $3,559,000.  The Property complies with 
C-R2 (Coastal, Residential, Two-Family) zoning.  The Property design, siting and size are the 
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no 
project.  Based upon all of these facts, and the law of the United States, California and the Marin 
County Code, we respectfully request that you approve the requested Coastal Permit and 
mitigated negative declaration for the Project.  
 
Sincerely, 
 
RIFKIND LAW & MEDIATION, PC 
 
 
By:__________________________ 
 Leonard A. Rifkind 
LAR/es 
cc:   Client 
 Steve Kinsey, Civic Knit, steve@civicknit.com 
 Sabrina Cardoza, Planner, scardoza@marincounty.org 
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Sicular Environmental Consulting  &  Natural Lands Management 
P.O. Box 582, Philo, CA 95466 (415) 717-6328
dan@sicularconsulting.com  www.sicularconsulting.com      

Memorandum 

To: Rachel Reid, Marin County CDA 

From: Dan Sicular 

CC: Tammy Taylor, Sabrina Cardoza, Marin County CDA 

Date: July 30, 2023 

Subject: Response to Comments Received on the Brian Johnson Trust Coastal 
Permit Project Prior to the July 31, 2023 Planning Commission Hearing 

This memo includes brief responses to comments received on the Brian Trust Coastal Permit 
Project by CDA in the week prior to the July 31, 2023 Planning Commission hearing.  Responses are 
provided only for comments related to the CEQA analysis, and not for policy or merits issues. 
Overall, these comments raise no new substantive issues not previously addressed in the January 
2023 Supplemental Environmental Review (SER) or in the June 2023 Response to Comments (RTC) 
document. Comments do not provide substantial evidence to support a fair argument of a 
significant impact that cannot be mitigated.  

Comment letters were received from the following parties (letter designation sequence continued 
from the June 2023 RTC document): 

Letter 
Designation Author/Affiliation 
F Patricia K. Conway, Brekhus Law Partners, representing Marisa 

Atamian-Sarafian and Dr. Stephen Sarafian, Stinson Beach Residents 
G Jim Zell, Stinson Beach Resident 
H Jack Siedman, Attorney, representing Robert Friedman, Stinson 

Beach Resident 
I Elizabeth Brekhus, Brekhus Law Partners, representing Marisa 

Atamian-Sarafian and Dr. Stephen Sarafian, Stinson Beach Residents 
J Kent Nelson, Stinson Beach County Water District 
K Leonard Rifkin, representing Brian Johnson 
L Elizabeth Brekhus, Brekhus Law Partners, representing Marisa 

Atamian-Sarafian and Dr. Stephen Sarafian, Stinson Beach Residents 

The comment letters, with alpha-numeric coding of individual comments, are attached to this 
memo. 

SUPPLEMENTAL MEMO 
ATTACHMENT 3

mailto:dan@sicularconsulting.com
http://www.sicularconsulting.com/
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Responses to Comments 
 
Letter F: Patricia Conway 
 
F-1 This comment is a request for documents, and does not comment on the environmental 

review.  

F-2 This comment does not address the environmental analysis. Impacts related to the Project 
site’s location in a flood zone are addressed in Supplemental Environmental Review (SER) 
Section 2.10, Hydrology and Water Quality. See also the June 2023 Response to Comments 
(RTC) document, Master Response 1. 

F-3 Please see the response to comment F-2.  

 

Letter G: Jim Zell 

G-1 Impacts on dune habitat are addressed in SER Section 2.3, Biological Resources, and in the 
June 2023 RTC document, Master Response 2.  

 

Letter H: Jack Siedman 
 
H-1 The correspondence cited in this comment preceded the SER. The commenter did not 

submit comments on the SER. The commenter’s client’s view of the Project’s merits is not 
relevant to the environmental analysis. 

H-2 The Stinson Beach Adaptation Response Collaboration Sea Level Rise Vulnerability 
Assessment is being prepared by consulting firm ESA for the Marin County Community 
Development Agency (CDA). A draft report was released in April 2023 and was reviewed 
by the hydrologist who prepared the Hydrology and Water Quality section (Section 2.10) 
of the SER. The sea level rise predictions and community vulnerabilities identified in that 
report are consistent with those used in the analysis in the SER and further discussed in 
the June 2023 RTC document, Master Response 1 and response to comment C-20. No new 
information, including the information in this recent study, contradicts or calls into 
question the conclusion of less-than-significant impacts related to coastal flooding and sea 
level rise studies reached in the SER.  

H-3 The California Coastal Commission’s February 3, 2023 letter commenting on the SER was 
responded to in the June 2023 RTC document. Regarding the Commission’s comments on 
Easkoot Creek’s floodplain and the moratorium on building within the floodplain, please 
see response to comment A-14 in the June 2023 RTC document. 
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 While a portion of the Project site is located within the Easkoot Creek floodplain, it is over 
300 feet distant from the Easkoot Creek channel itself. There are at least four residences 
located along Calle del Onda between the Project site and the creek (see Figure 3 in 
Section 1, Project Description, in the SER). While Easkoot Creek contains sensitive riparian 
and aquatic habitat, the Project, given its distance, its small size, and its proposed controls 
on erosion and sedimentation during construction (see SER, Chapter 1, Project 
Description), would not have direct impacts on sensitive biological resources in and 
adjacent to the creek. SER Section 2.10, Hydrology and Water Quality, thoroughly analyzes 
the potential impacts of the Project related to both riverine and coastal flooding, and finds 
these to be less than significant. See also Master Response 1 in the June 2023 RTC 
document.  

H-4 Impacts and implications of the January 2023 atmospheric river storms are considered in 
Master Response 1 in the June 2023 RTC document. 

H-5 The potential for sea level rise to result in inadequate functioning of the proposed septic 
system is considered in the January 2023 SER, Section 2.10, Hydrology and Water Quality, 
as well as in Master Response 1 and the response to comment A-14 in the June 2023 RTC 
document. Impacts were found to be less than significant. 

H-6 The Project was the subject of the 2020 Initial Study/Mitigated Negative Declaration 
(IS/MND) prepared by the Stinson Beach County Water District, as well as the January 
2023 SER. Both studies found that all significant Project impacts can be mitigated to less 
than significant. A Mitigated Negative Declaration is therefore the appropriate path to 
CEQA compliance, and an EIR is not necessary. See Chapter 3, Summary and Conclusion, in 
the SER, and Chapter 5, Summary and Conclusion, in the June 2023 RTC document. 

H-7 This comment addresses the merits of the Project, not the environmental review. 

 

Letter I: Elizabeth Brekhus 

I-1 This comment requests a continuation of the Planning Commission hearing, and does not 
address specifics of the environmental review. 

 

Letter J: Kent Nelson, Stinson Beach County Water District 

J-1 The Stinson Beach County Water District (SBCWD) is the agency responsible for issuing 
the permit for an onsite wastewater treatment (i.e., septic) system for the Project. Should 
the applicant reapply for a permit, the SBCWD may choose to rely on the existing 
environmental documentation, including the 2020 IS/MND and the January 2023 SER, or 
may choose to prepare a new environmental document. Both the 2020 IS/MND and the 
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January 2023 SER examined impacts associated with the proposed septic system. The 
expiration of the permit has no bearing on the adequacy of the environmental documents. 
If a reapplication were to propose a substantially different onsite wastewater treatment 
system, additional environmental review could be required, as determined by the SBCWD 
or the County. 

 

Letter K: Leonard A. Rifkind 

K-1 This comment does not address the environmental analysis. 

K-2 This comment analyzes the issue of a constitutional “taking” should the Project be denied. 
It does not address the environmental analysis.  

 

Letter L: Elizabeth Brekhus 

L-1 The commenter submitted lengthy comments on the January 2023 SER (comment letter C 
in the June 2023 RTC document), all of which were responded to in the June 2023 RTC. 
This letter essentially repeats comments contained in comment letter C. 

L-2 The conclusion in the 2023 SER, reaffirmed in the June 2023 RTC document, that the 
Project, as mitigated, would not result in a significant impact on the environment is based 
on substantial evidence in the record cited and discussed for each impact conclusion. The 
expiration of the SBCWD Design Permit does not invalidate the environmental documents 
already prepared; see the response to comment J-1. The currently proposed 1,296 square 
foot residence, as well as the proposed septic system, were thoroughly analyzed in the 
January 2023 SER. Regarding the recent atmospheric river storms, please see Master 
Response 1 in the June 2023 RTC document. 

L-3 The issue of a constitutional taking, should the Project be denied, is not an environmental 
issue. 

L-4  The Project’s impacts on dune and sandy beach habitat are discussed in Section 2.3, 
Biological Resources, in the January 2023 SER and in Master Response 2 in the June 2023 
RTC document.  

L-5 The commenter raised similar points in their comment on the SER. Please see responses to 
comments C-14, C-15, and C-19 in the June 2023 RTC document. The impact conclusions 
regarding geologic hazards are not conclusory, and in fact are based on substantial 
evidence in the record, including a Geotechnical Feasibility Study prepared by a 
Geotechnical Engineer, and reviewed by the Certified Engineering Geologist who prepared 
the Geology and Soils analysis in the January 2023 SER. The commenter presents no 
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substantial evidence to support a fair argument of a significant impact related to geologic 
hazards. 

L-6 Please see Master Response 1 and the response to comment C-20 in the June 2023 RTC 
document. The comment provides no new or substantial evidence to support a fair 
argument that the Project would result in a significant impact related to sea level rise and 
coastal flooding. 

L-7 The SER identifies the location of the Project site within the AO and VE flood zones and 
thoroughly analyzes the potential for flood-related impacts in Section 2.10, Hydrology and 
Water Quality. See also Master Response 1 and response to comments C-20, C-22, and C-
23 in the June 2023 RTC document.  

L-8  Please see Master Response 1 in the June 2023 RTC document. That Master Response 
recounts the severe flooding, evacuations, and property damage that occurred in Stinson 
Beach during the January atmospheric river storms. That Master Response also provides 
evidence that the Project site itself was not inundated, and discusses the potential for the 
Project to exacerbate coastal and riverine flooding impacts on neighboring properties, 
finding that any such impact would be less than significant.  







































From: no-reply@marincounty.org
To: Cardoza, Sabrina
Subject: Brian Johnson Trust Coastal Permit (P3049)
Date: Wednesday, August 9, 2023 2:37:04 PM

Jamie Sutton with email address 1jamiesutton@gmail.com would like information about: 
The severe storms of this year reveal that 1). he now natural level of the ocean front properties
build on raised piers is identical to the level fo the Calles; 2). This proposed residence will
build a raised septic leach field of these properties which will inevitably force the under-
flowing waves to be forced from under the sturcture onto the Adjacent Calle; 3). It is the
responsibility to this and other builders to protect the adjacent environment and public assets
(like the Calle). 

Whatever the county/Coastal Cammission plan is, to protect the Calles and the more distant
residences from the flooding (like what we have already experienced this year, Note Parcel
195-162-26&25), that plan should be met and paid for by the ocean front builder/applicant. 
Respectfully submitted.

mailto:no-reply@marincounty.org
mailto:scardoza@marincounty.org
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From: no-reply@marincounty.org
To: Cardoza, Sabrina
Subject: Brian Johnson Trust Coastal Permit (P3049)
Date: Wednesday, August 9, 2023 11:13:14 AM

Jamie Sutton with email address 1jamiesutton@gmail.com would like information about: 
I live at 2 Calle Del Onda and I speak for others of my neighbors. 
I am basically in favor of this project. 

We have had recent flood events that sent a substantial volumn of sand down the Calle and
onto the fronting properties. Recent investigations confirm that these events will be more
frequent and severe. 
Other Calles have constructed 'buttresses' at the head of the Calle to protect the road and
neighbors further away from the ocean front. 
I request that the Planning Commission add an additional condition that 1). the applicant have
designed a 'buttress' (in conjunction with the other property on the opposite side of the street)
that will portect the Calle and neighboring residences from wave and tidal asault; 2). the
applicant submit the plan to neighbors for review and suggestions; 3) the applicant pay the
cost of construction of the 'buttress' as designed and approved, with county/state and neighbor
support. 

I'm out of stste, will not be able to attend hearing. 415-298-1960

mailto:no-reply@marincounty.org
mailto:scardoza@marincounty.org
mailto:1jamiesutton@gmail.com


From: Jamie Sutton
To: Cardoza, Sabrina
Subject: Re: Brian Johnson Trust Coastal Permit (P3049)
Date: Wednesday, August 9, 2023 3:28:35 PM

Sabrina
Thanks for your courtesy and assistance.
I looked at the file and reviewed the plans and arguments in the 'expert' reports. 
The drawings of the effect of sea-level rise seem to ignore the Leach field
influence.  I also know Steve Kinsey and what an effective advocate he is.

As you present, I hope you will consider the points made.
Thank you again.
After this winter, things appear to eb coming at us more quickly than I exected.

Jamie

James Hepburn Sutton, Esq.

P O Box 146

2 Calle del Onda

Stinson Beach, CA 94970

O = 415-868-1960

Cell = 415-298-1960

Res. = 415-868-1960

On Wed, Aug 9, 2023 at 1:48 PM Cardoza, Sabrina <scardoza@marincounty.org> wrote:

Hi Jamie,

Thank you for the additional comment. It has been entered into the record and also will be
forwarded to the Planning Commission.

 

As I mentioned over the phone, you can view the details of the project at this link

https://www.marincounty.org/depts/cd/divisions/planning/projects/stinson-
beach/brian_johnson_trust_p3049_cp_sb

 

mailto:1jamiesutton@gmail.com
mailto:scardoza@marincounty.org
mailto:scardoza@marincounty.org
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https://www.marincounty.org/depts/cd/divisions/planning/projects/stinson-beach/brian_johnson_trust_p3049_cp_sb


The Planning Commission hearing can be viewed at this link:

https://www.marincounty.org/depts/cd/divisions/planning/boards-commissions-and-public-
hearings/planning-commission-hearings-page

 

Best,

 

Sabrina Cardoza (she/her)

 

---

*** Please note that I may be working remotely. Phone calls will be responded to in the order they are
received.***

 

Senior Planner | County of Marin

Community Development Agency, Planning Division

3501 Civic Center Drive, Suite 308

San Rafael, CA 94903

415-473-3607 T

415-473-7880 F
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From: no-reply@marincounty.org <no-reply@marincounty.org> 
Sent: Wednesday, August 9, 2023 2:38 PM
To: Cardoza, Sabrina <scardoza@marincounty.org>
Subject: Brian Johnson Trust Coastal Permit (P3049)

 

Jamie Sutton with email address 1jamiesutton@gmail.com would like information about: 
The severe storms of this year reveal that 1). he now natural level of the ocean front
properties build on raised piers is identical to the level fo the Calles; 2). This proposed
residence will build a raised septic leach field of these properties which will inevitably force
the under-flowing waves to be forced from under the sturcture onto the Adjacent Calle; 3). It
is the responsibility to this and other builders to protect the adjacent environment and public
assets (like the Calle). 

Whatever the county/Coastal Cammission plan is, to protect the Calles and the more distant
residences from the flooding (like what we have already experienced this year, Note Parcel
195-162-26&25), that plan should be met and paid for by the ocean front builder/applicant. 
Respectfully submitted.

Email Disclaimer: https://www.marincounty.org/main/disclaimers
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From: Jamie Gallagher
To: PlanningCommission; Cardoza, Sabrina; Elizabeth Brekhus
Subject: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit Application (P3049 formerly P1162)
Date: Wednesday, August 9, 2023 4:48:19 PM
Attachments: Planning Commission Letter_08.09.2023.pdf

Attachment 5_ Assessor"s Record.pdf
Attachment 3_ Ltr. to Planning Commission. 7.28.23.pdf
Attachment 4_Contraints Map.pdf
Attachment 2_ Ltr to Planning.Commission.2.8.23.pdf
Attachment 1_ Ltr. to Planning.Commission.11.05.2021.pdf

Dear Planning Commissioners,

Please see the attached letter and attachments from Elizabeth Brekhus in regards to the above
referenced matter. 

Best regards,

Jamie Gallagher
-- 
Paralegal/Assistant to Elizabeth Brekhus
BREKHUS LAW PARTNERS
1000 Drakes Landing Road
Greenbrae, CA  94904
T:(415) 461-1001
F:(415) 461-7356

mailto:legalassist@brekhus.com
mailto:PlanningCommission@marincounty.org
mailto:scardoza@marincounty.org
mailto:elizabethb@brekhus.com



ELIZABETH BREKHUS 


eliza beth b@b rekh us. com 


www.brekhus.com 


Brekhus 


Law 


Partners 


ATTORNEYS AT LAW 


August 9, 2023 


Sent via Email Only 


Marin County Community Development Agency 
Planning Division 


3501 Civic Center Drive, Suite 308 
San Rafael, CA 94903-4157 


1000 DRAKES LANDING ROAD 


GREENBRAE, CA 94904-3027 


FACSIMILE: (415) 461-7356 


(415) 461-1001


Re: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit 


Application (P3049 formerly P1162)


Dear Planning Commissioners, 


I am attaching my three prior letters because one was previously not posted although it 
was submitted and two prior letters were buried in a large report. 


The dates of the correspondence are as follows: 


1. November 5, 2021
2. February 8, 2023
3. July 28, 2023


I am also attaching the constraints map which the applicant omitted with the plans 


submitted with this recent application. As commissioners commented, where the environmental 
constraints are and where a building could be constructed without being in these "no building 


zones" was not clear and we continue to believe it is not clear from the applicant's constraints 
map which is vague and ambiguous as to what it is attempting to show. 


We also note the applicant's hired consultant "CivicKnit" opines, without evidence, that 
the environmental sensitivity of the site (in terms of sand dunes and plant or wildlife habitat) is 
in question due to human activity but this argument was not supported by any facts to support the 
statement. This claim is on the constraints map and staff has echoed this statement as if it is fact. 
Our earlier criticism of this statement raised in out November 2021 letter is here: 


The current plans are in violation of the newly activated Marin Local Coastal Program 
(LCP) as well as the Marin County LCP Land Use Plan (L UP) and Implementation Plan (IP) as 
it shows construction on sandy beach I dunes which are considered Environmentally Sensitive 
Habitat Areas (ESHA), and development is strictly prohibited in these areas. The Constraints 


Map (p. 12 of the plans submitted on June 8, 2021) submitted by the applicant fails to adequately 
identify the extent of ESHA on the property or identify adequate buffers and mitigation measures 
to protect the ESHA consistent with the LCP even though specifically requested by the planning 
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A O  Z o n e  V E  Z o n e


I c e p l a n t  M a t s  S a n d  B e a c h


Modelled Impacts of 100 Year Flood 
from Stinson Beach Watershed Program Flood Study, 2014


>300’ to 
Easkoot Creek


GROUNDWATER


The approved wastewater design uti l izes a raised bed with a retaining wall  to increase 
separation from seasonal  high groundwater and to protect  the dispersal  field from potential  
wave erosion in extreme sea level  r ise scenarios. The raised dispersal  bed is  located over three 
feet from seasonal  high groundwater, and a cut-off  switch wil l  automatical ly  terminate pump 
operation and dispersal  of  wastewater i f  there is  flooding on the property.  WRA’S Init ial  
Study/MND stated that adequate groundwater separation would remain in 50 years, including 
considerationsof  SLR.


ESHA


An Init ial  Study by WRA determined the property to be composed of  iceplant 
mats and sand beach, del ineated by the dotted l ine below which roughly 
traces the 14’  to 15’  elevation contour.  The init ial  study determined that the 
project  s i te does not contain coastal  dunes.


There are no sensit ive plant or wi ldl i fe habitat  types within the project  s i te. 
There is  no suitable habitat  for  any of  these species present within the project  
s i te due to on-site hydrologic, soi l , topographic, and vegetative condit ions. 
The project  s i te’s  history of  disturbance and ongoing human activity 
contr ibute to the lack of  suitable habitat  for  special-status plant and animal 
species.


The Cal i fornia Coastal  Commission identifies the si te as dune ESHA, 
regardless of  i ts  disturbed condit ion.


ACOE


The project  s i te contains well -drained 
sands with rapid runoff  and high 
permeabil i ty, making wetland 
condit ions very unl ikely. Lack of  on-site 
wetlands was verified through a s i te 
visi t  and review of  aerial  imagery. Tidal  
waters at  St inson Beach at  an elevation 
of  7.8 feet North American Vert ical  Datum 
of  1988 (NAVD88) are considered subject  
to the jur isdict ion of  the U.S. Army Corps 
of  Engineers. The project  s i te is  over 100 
feet east  of  this  elevation.    


NOTE: See Sheet 3 for FEMA Flood Zone map


AIR QUALITY


The project  would not result  in any significant 
and unavoidable air  qual i ty  impacts. 
According to the Air  Distr ict ’s  guidance, the 
project  would therefore be consistent with 
the applicable air  qual i ty  plan. 


NOTE: The County of  Marin’s  modeling shows dramatical ly  less potential  
for  flooding than FEMA’s flood zones would suggest is  possible.


WATER QUALITY


Marin County Environmental  
Health Services monitors water 
qual i ty  at  St inson Beach from 
Apri l  through October annually. 
With over 500 exist ing, act ive 
on-site wastewater systems, 
Stinson Beach is  routinely found 
to have excel lent ocean water 
quality. In recent years, Heal  the 
Bay has awarded the area an A+ 
grade for the water qual i ty. 


ARCHAEOLOGICAL
 
The Init ial  Study determined that the si te 
contains no known historical  or  archaeological  
resources and has a low potential  to contain 
buried cultural  deposits .  A July 2019 site vis i t  
conducted by Origer and Associates found no 
historical  resources.
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ELIZABETH BREKHUS 

eliza beth b@b rekh us. com 

www.brekhus.com 

Brekhus 

Law 

Partners 

ATTORNEYS AT LAW 

August 9, 2023 

Sent via Email Only 

Marin County Community Development Agency 
Planning Division 

3501 Civic Center Drive, Suite 308 
San Rafael, CA 94903-4157 

1000 DRAKES LANDING ROAD 

GREENBRAE, CA 94904-3027 

FACSIMILE: (415) 461-7356 

(415) 461-1001

Re: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit 

Application (P3049 formerly P1162)

Dear Planning Commissioners, 

I am attaching my three prior letters because one was previously not posted although it 
was submitted and two prior letters were buried in a large report. 

The dates of the correspondence are as follows: 

1. November 5, 2021
2. February 8, 2023
3. July 28, 2023

I am also attaching the constraints map which the applicant omitted with the plans 

submitted with this recent application. As commissioners commented, where the environmental 
constraints are and where a building could be constructed without being in these "no building 

zones" was not clear and we continue to believe it is not clear from the applicant's constraints 
map which is vague and ambiguous as to what it is attempting to show. 

We also note the applicant's hired consultant "CivicKnit" opines, without evidence, that 
the environmental sensitivity of the site (in terms of sand dunes and plant or wildlife habitat) is 
in question due to human activity but this argument was not supported by any facts to support the 
statement. This claim is on the constraints map and staff has echoed this statement as if it is fact. 
Our earlier criticism of this statement raised in out November 2021 letter is here: 

The current plans are in violation of the newly activated Marin Local Coastal Program 
(LCP) as well as the Marin County LCP Land Use Plan (L UP) and Implementation Plan (IP) as 
it shows construction on sandy beach I dunes which are considered Environmentally Sensitive 
Habitat Areas (ESHA), and development is strictly prohibited in these areas. The Constraints 

Map (p. 12 of the plans submitted on June 8, 2021) submitted by the applicant fails to adequately 
identify the extent of ESHA on the property or identify adequate buffers and mitigation measures 
to protect the ESHA consistent with the LCP even though specifically requested by the planning 























































































From: Christina Rhoades
To: Cardoza, Sabrina
Cc: Elizabeth Brekhus; Jamie Gallagher
Subject: 21 Calle del Onda, Stinson Beach - Appeal of Planning Commission
Date: Tuesday, October 17, 2023 12:26:32 PM

Dear Sabriina:

On behalf of our clients Marisa Atamian-Sarafian and Dr. Stephen Sarafian, please find
attached our letter with Exhibits1 through 8 with regard to the appeal in this matter.  Because
of its size we have attached the document as a google drive.  If  you have any questions or
concerns please don't hesitate to contact us.

Sincerely,

Christina Rhoades
Legal Assistant
Brekhus Law Partners
1000 Drakes Landing Road
Greenbrae, CA  94904
415/461-1001

 Board of Supervisors_Appeal 21 Calle del Onda_1...

mailto:christinar@brekhus.com
mailto:scardoza@marincounty.org
mailto:elizabethb@brekhus.com
mailto:legalassist@brekhus.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1rXiGqwJBC0NRQYlX6Upjrj3VGbceHbd5%2Fview%3Fusp%3Ddrive_web&data=05%7C01%7Cscardoza%40marincounty.org%7Cc369960d37be4560f60c08dbcf46f5ed%7Cd272712e54ee458485b3934c194eeb6d%7C0%7C0%7C638331675918014197%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=pK%2BNsxREIWWPoZnNrOtIb3FTeKeVuq4eykqOm%2Fotjjk%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1rXiGqwJBC0NRQYlX6Upjrj3VGbceHbd5%2Fview%3Fusp%3Ddrive_web&data=05%7C01%7Cscardoza%40marincounty.org%7Cc369960d37be4560f60c08dbcf46f5ed%7Cd272712e54ee458485b3934c194eeb6d%7C0%7C0%7C638331675918014197%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=pK%2BNsxREIWWPoZnNrOtIb3FTeKeVuq4eykqOm%2Fotjjk%3D&reserved=0






























ELIZABETH BREKHUS 

eliza beth b@b rekh us. com 

www.brekhus.com 

Brekhus 

Law 

Partners 

ATTORNEYS AT LAW 

August 9, 2023 

Sent via Email Only 

Marin County Community Development Agency 
Planning Division 

3501 Civic Center Drive, Suite 308 
San Rafael, CA 94903-4157 

1000 DRAKES LANDING ROAD 

GREENBRAE, CA 94904-3027 

FACSIMILE: (415) 461-7356 

(415) 461-1001

Re: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit 

Application (P3049 formerly P1162)

Dear Planning Commissioners, 

I am attaching my three prior letters because one was previously not posted although it 
was submitted and two prior letters were buried in a large report. 
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submitted with this recent application. As commissioners commented, where the environmental 
constraints are and where a building could be constructed without being in these "no building 

zones" was not clear and we continue to believe it is not clear from the applicant's constraints 
map which is vague and ambiguous as to what it is attempting to show. 

We also note the applicant's hired consultant "CivicKnit" opines, without evidence, that 
the environmental sensitivity of the site (in terms of sand dunes and plant or wildlife habitat) is 
in question due to human activity but this argument was not supported by any facts to support the 
statement. This claim is on the constraints map and staff has echoed this statement as if it is fact. 
Our earlier criticism of this statement raised in out November 2021 letter is here: 

The current plans are in violation of the newly activated Marin Local Coastal Program 
(LCP) as well as the Marin County LCP Land Use Plan (L UP) and Implementation Plan (IP) as 
it shows construction on sandy beach I dunes which are considered Environmentally Sensitive 
Habitat Areas (ESHA), and development is strictly prohibited in these areas. The Constraints 

Map (p. 12 of the plans submitted on June 8, 2021) submitted by the applicant fails to adequately 
identify the extent of ESHA on the property or identify adequate buffers and mitigation measures 
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A O  Z o n e  V E  Z o n e

I c e p l a n t  M a t s  S a n d  B e a c h

Modelled Impacts of 100 Year Flood 
from Stinson Beach Watershed Program Flood Study, 2014

>300’ to 
Easkoot Creek

GROUNDWATER

The approved wastewater design uti l izes a raised bed with a retaining wall  to increase 
separation from seasonal  high groundwater and to protect  the dispersal  field from potential  
wave erosion in extreme sea level  r ise scenarios. The raised dispersal  bed is  located over three 
feet from seasonal  high groundwater, and a cut-off  switch wil l  automatical ly  terminate pump 
operation and dispersal  of  wastewater i f  there is  flooding on the property.  WRA’S Init ial  
Study/MND stated that adequate groundwater separation would remain in 50 years, including 
considerationsof  SLR.

ESHA

An Init ial  Study by WRA determined the property to be composed of  iceplant 
mats and sand beach, del ineated by the dotted l ine below which roughly 
traces the 14’  to 15’  elevation contour.  The init ial  study determined that the 
project  s i te does not contain coastal  dunes.

There are no sensit ive plant or wi ldl i fe habitat  types within the project  s i te. 
There is  no suitable habitat  for  any of  these species present within the project  
s i te due to on-site hydrologic, soi l , topographic, and vegetative condit ions. 
The project  s i te’s  history of  disturbance and ongoing human activity 
contr ibute to the lack of  suitable habitat  for  special-status plant and animal 
species.

The Cal i fornia Coastal  Commission identifies the si te as dune ESHA, 
regardless of  i ts  disturbed condit ion.

ACOE

The project  s i te contains well -drained 
sands with rapid runoff  and high 
permeabil i ty, making wetland 
condit ions very unl ikely. Lack of  on-site 
wetlands was verified through a s i te 
visi t  and review of  aerial  imagery. Tidal  
waters at  St inson Beach at  an elevation 
of  7.8 feet North American Vert ical  Datum 
of  1988 (NAVD88) are considered subject  
to the jur isdict ion of  the U.S. Army Corps 
of  Engineers. The project  s i te is  over 100 
feet east  of  this  elevation.    

NOTE: See Sheet 3 for FEMA Flood Zone map

AIR QUALITY

The project  would not result  in any significant 
and unavoidable air  qual i ty  impacts. 
According to the Air  Distr ict ’s  guidance, the 
project  would therefore be consistent with 
the applicable air  qual i ty  plan. 

NOTE: The County of  Marin’s  modeling shows dramatical ly  less potential  
for  flooding than FEMA’s flood zones would suggest is  possible.

WATER QUALITY

Marin County Environmental  
Health Services monitors water 
qual i ty  at  St inson Beach from 
Apri l  through October annually. 
With over 500 exist ing, act ive 
on-site wastewater systems, 
Stinson Beach is  routinely found 
to have excel lent ocean water 
quality. In recent years, Heal  the 
Bay has awarded the area an A+ 
grade for the water qual i ty. 

ARCHAEOLOGICAL
 
The Init ial  Study determined that the si te 
contains no known historical  or  archaeological  
resources and has a low potential  to contain 
buried cultural  deposits .  A July 2019 site vis i t  
conducted by Origer and Associates found no 
historical  resources.
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