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	STAFF REPORT TO THE MARIN COUNTY PLANNING COMMISSION

DRAFT ORDINANCE PERTAINING TO VIEW AND SUNLIGHT OBSTRUCTION FROM TREES IN THE UNINCORPORATED STRAWBERRY COMMUNITY 
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	Unincorporated Strawberry community east of Highway 101
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PROPOSED ORDINANCE:

This is a public hearing to consider a request by the Strawberry Design Review Board for the County to consider enacting an ordinance that would establish rights to scenic views and sunlight for residents of the Strawberry community, and provide a process for resolving disputes between property owners when the view or sunlight of one property owner is asserted to be adversely affected by the tree(s) growing on the property of another.  Text of the draft ordinance is taken from the ordinance in effect in the adjacent community of Tiburon.

The draft ordinance would, if implemented, amend Chapter 23.20 of the Marin County Code, which generally governs the regulation of natural resources.  The draft ordinance would not amend the County’s land use and zoning regulations, such as the Countywide Plan, Strawberry Community Plan, or Development Code.  In general, the ordinance sets forth a multi-tiered dispute resolution process, ranging from initial reconciliation to litigation,  for dealing with the obstruction of views and sunlight.  The County would not be involved in the process of resolving view/sunlight disputes brought forward under this ordinance, nor would the County have the legal authority to enforce any provisions in the ordinance.  In order for the County to enact the ordinance,  the Planning Commission would adopt a resolution referring the ordinance to the Board of Supervisors with a recommendation for its adoption.

ENVIRONMENTAL REVIEW:
The Environmental Coordinator has determined that the draft ordinance is not subject to the requirements of the California Environmental Quality Act (CEQA) because it does not constitute a project pursuant to Section 15061(a) and Section 15378.  The activities and procedures considered under the ordinance do not require any government action or involvement to effect.  Trees determined to have significant resource value would continue to receive the protections that are currently present under the existing County Native Tree Protection and Preservation Ordinance.

PUBLIC NOTICE:

Consistent with State and County requirements and procedures, the Community Development Agency has provided public notice regarding the draft ordinance to properties within the affected area of the Strawberry community as well as interested parties.

PLAN CONSISTENCY:

As conditionally modified, the draft ordinance would not conflict with the Marin Countywide Plan, the Strawberry Community Plan, and the County Native Tree Protection and Preservation Ordinance. 

BACKGROUND:

The Strawberry community enjoys with its neighboring communities some of the most scenic views in Marin County.  Vistas include the Golden Gate Bridge, San Francisco Bay, arms of Richardson’s Bay, the communities of Tiburon, Belvedere, and San Francisco, and landscapes including Angel Island, the Marin Headlands, and Mount Tamalpais.  As development of the Strawberry peninsula proceeds, these views have become increasingly constricted by development and the introduction and maturation of landscaping.  In response to the view and sunlight impact of growing vegetation, especially trees, some residents of the Strawberry peninsula, acting through the auspices of the Strawberry Design Review Board, have requested that the County consider enacting an ordinance that would establish the right to some portion of the view that existed from a property at the time that the current owner purchased it, and would set up a process by which disputes over views and sunlight might be resolved.  The ordinance that the DRB is requesting that the County consider is similar to those in place in the nearby communities of Tiburon and Belvedere.

The draft ordinance was considered at Planning Commission hearings in February and March, 2002.  The item was continued after each hearing to provide an opportunity to address issues that arose at the hearing.  After a hiatus due to the need to research the extent to which historic CC&R’s pertaining to view protection exist in the Strawberry community, aw well as the more recent need to devote staff resources to the completion of the recently adopted Development Code, the County is once again reviewing the draft ordinance.

ANALYSIS OF ORDINANCE:

The draft ordinance originated from a previous iteration that was submitted to the Community Development Agency (CDA) by the Strawberry Design Review Board.  It reflects a very similar ordinance that was adopted by the Town of Tiburon in 1992.  The draft ordinance was discussed at a community meeting sponsored by the Strawberry Recreation District in 1999 and subsequent meetings at the Strawberry Design Review Board.  Several minor revisions to the initial draft have been made by County Counsel’s office and CDA staff in response to public input and internal staff review.  The substantive elements of the draft ordinance are summarized below.

Private Rights Established (Section 23.20.030):  The draft ordinance would establish the rights of private property owners to preserve and restore views and sunlight that existed at the time they purchased their property.  “View” is generally defined as a scene of a skyline or distant city, body of water, and hillside, ridge or wooded canyon that is or was available from a primary living area of a residence or active use area within a commercial building.  "View" is exemplified as San Francisco Bay, the San Francisco-Oakland Bay Bridge, the Golden Gate Bridge, Mount Tamalpais, and the Tiburon Peninsula.

Unreasonable Obstructions (Sections 23.20.040 and 23.20.050):  The draft ordinance would prohibit persons from planting, maintaining, or permitting to grow any tree that unreasonably obstructs views or sunlight from reaching a primary living area or outdoor activity area on another parcel.  The determination regarding whether unreasonable obstruction has occurred would be guided by criteria, including the extent of obstruction of pre-existing views, the quality of the pre-existing views, the extent to which trees interfere with the operation of a neighbor's solar energy systems, and the extent to which a property owners view or sunlight has been diminished over time by factors other than tree growth.

Restorative Action (Sections 23.20.060, 23.20.070, and Section 23.20.080):  When an unreasonable obstruction has occurred, the draft ordinance provides criteria for determining appropriate restorative action, such as the hazard posed by the tree to persons or property, the species of tree and its rate of growth, the aesthetic quality of the tree, and the privacy screening, energy conservation/climate control, and wildlife habitat provided by the tree.  The draft ordinance also identifies several types of restorative actions that can be used to remedy unreasonable obstructions, such as trimming, thinning, and removal with or without replacement plantings.  Guidelines for restorative actions are also provided.

Process for Resolution of Obstruction Disputes (Sections 23.090, 23.20.100, 23.20.110, and 23.20.120):  The draft ordinance sets out a multi-tiered approach for resolving disputes, which is summarized below.

· Initial Reconciliation:  If a property owner believes that tree growth on a neighboring lot has caused an unreasonable obstruction of views or sunlight (complaining party), he/she must first contact the tree owner regarding their concerns and attempt to resolve the dispute on a voluntary basis through a mutually agreeable solution.

· Mediation:  If initial reconciliation is unsuccessful, the complaining party must propose mediation as the next step in settling the dispute.  Acceptance of mediation by the tree owner is also voluntary.  It is recommended that the services of a professional mediator be employed.  The County provides professional mediation services at a nominal cost.

· Tree Claim:  In the event that mediation is declined by the tree owner or fails to resolve the dispute, the complaining party may prepare a Tree Claim to pursue either binding arbitration or litigation.  The Tree Claim consists of a description of the obstruction and evidence to show the date the complaining party acquired or occupied their property.  Supporting evidence of the obstruction must also be provided, including but not limited to photographs of the current obstruction and the absence of such obstruction during the tenure of the complaining party’s ownership or occupancy.  The Tree Claim must also include the location of trees alleged to cause the obstruction, evidence of the failure of initial reconciliation and mediation to resolve the dispute, and specific restorative actions proposed by the complaining party to resolve the unreasonable obstruction.

· Binding Arbitration:  Following preparation of a Tree Claim, the complaining party must offer in writing to submit the dispute to binding arbitration.  The tree owner may elect binding arbitration or decline the complaining party’s offer.

· Litigation:  In those cases where the tree owner declines binding arbitration, the complaining party may pursue the dispute as a civil matter through litigation.  

· Apportionment of Costs:  The complaining party and the tree owner would each pay 50% of the costs associated with mediation and arbitration.  The cost of litigation would be determined by the court or a settlement agreement.  The cost of restorative action would be determined by mutual agreement or through mediation, arbitration, court judgment or settlement.

· Liabilities: The resolution of disputes through the procedures set out in the draft ordinance would not create any duty or liability of the County insofar as restorative actions are concerned. In addition, the County is not required to enforce or administer any provisions in the draft ordinance.  Rather, the intent of the draft ordinance is to provide rights and remedies to private parties, except where the Board of Supervisors determines that a public nuisance related to a tree should be abated.

Limitations (Section 23.20.150): The draft ordinance would not supersede or otherwise modify existing private rights to views and/or sunlight that may exist under CC&R’s (conditions, covenants, and restrictions), easements or other private agreements, as well as the regulations contained in the County's Native Tree Preservation and Protection Ordinance (Marin County Code Section 22.83), which may require the preservation of native trees under certain circumstances, and other land use plans.  Following the previous Planning Commission hearings on the draft ordinance, a question arose concerning the extent to which historic CC&R’s pertaining to trees and views had been recorded over the entire Strawberry unincorporated area.  Staff has researched that question and believes that the areas so governed are fairly limited.  Although a series of master covenants, including a prohibition against vegetation encroaching into “a reasonable view”, were drawn up for virtually the entire Strawberry area, those covenants became effective only when an owner/subdivider of land in the area recording those CC&R’s for particular lots or subdivision.  County’s record searches indicate that only a small number of parcels are so encumbered, as shown in the attached diagram.

OPTIONS:

The ordinance as proposed is very similar to the ordinance in effect in Tiburon.  A number of options are presented below that respond to different interests or aspects of the proposed ordinance.

View rights previous to current ownership:  A number of individuals have requested that the County consider a revision to the draft ordinance that would assist a homeowner in regaining a private view that existed prior to current property ownership.  Staff has included as an attachment an example of a revised draft ordinance that would eliminate the reference of a property owner’s previously existing views and would in general replace it with the requirement to allow a “reasonable” view (see attachment).  The following revised language from Rights Established (Section 23.20.030) illustrates the change:

Persons shall have the right to preserve and seek reasonable restoration of views or sunlight which existed at any time since they purchased or occupied a property, when such views or sunlight are from the primary living area or active use area and are have subsequently been unreasonably obstructed by the growth of trees.

Staff has identified several issues associated with this type of revision, as follows:  

· The completely undeveloped, grassy status of Strawberry Point could theoretically be used as a starting point (a Powerpoint slide references this historical situation).  If it were, any diminution of view by vegetation could be subject to a view/sunlight restoration action.  Probably a more realistic situation is where an owner of property with the vegetation in question may have enjoyed the benefits of the landscaping for years/decades prior to a new neighboring property owner moving in and claiming a view obstruction. In such a situation, who determines what is reasonable?  

· How important is a reasonable claim?  Given the expense of litigation, even an unreasonable claim could eventually prevail if the claimant has more financial resources and continued to appeal adverse decisions.   

· The value of property typically is fairly determined at the time of purchase, reflecting a variety of factors including the presence or lack of a view.  All other things being equal, a property lacking a view costs less.  Is it unreasonable for that circumstance to continue?  

· What view?  It might be possible to geometrically model or computer simulate a hypothetical view that would exist if certain vegetation were removed.  However, basing a tree claim upon such a hypothesis takes the ordinance beyond any comparable ordinance, and again raises the question of what is reasonable.  

· Codifying a previous-to-current-owner view right raises concerns about the extent to which these new view rights could impact existing landscaping.  Ordinances similar to what is currently proposed have been in place for a number of years in Tiburon and Belvedere, and indications from those communities are that the impact of the ordinance on the vegetated environment has been incremental.  More wide-reaching view rights could result in more significant impacts.

Economic and other tree values:  The proposed ordinance does not factor the economic value of the tree(s) to the property on which they are located.  Accepted professional (International Silvicultural Association, or ISA) standards exist by which the economic value of the tree can be determined.  This factor could be added to the Criteria for Determining Appropriate Restorative Action (Section 23.20.060 of the ordinance).  

List and hierarchy of view/sunlight restorative actions:  The draft ordinance lists but make no attempt to organize with respect to preference the various restorative actions.  At least one ordinance with which staff is familiar states a preference for thinning and windowing versus topping or removal.  Thinning or windowing is less drastic than the other two measures and allows more intrinsic tree-related  values to remain after restorative action.  The list of restorative actions does not include crown reduction (see below) or stand thinning.  With respect to stand thinning, there are some tree species (acacia, for example) that “volunteer” many more saplings than is optimal for individual tree form or vigor.  In a situation where tree overcrowding is occurring, stand thinning – the removal of a percentage of the total number of trees from a grove of such trees – may be a preferred option.

Topping versus crown reduction:  Topping a tree is generally considered a drastic and  less desirable method of tree pruning than crown reduction.  Removal of the main leader of a conifer, for example, seriously compromises the health of the tree.   Crown reduction involves comprehensive pruning to reduce a tree’s height and/or spread, following standard arboricultural practices including pruning to a lateral branch and removal of no more than one-third of a tree’s canopy in any one year.  Staff recommends that either crown reduction replace topping as a restorative action, or that it be listed as a less desirable restorative action in a hierarchy of restorative actions.

Cost apportionment for restorative action(s):  It could be argued that since the benefit of tree pruning/removal accrues to the property owner receiving the restored view and/or sunlight and not the owner of property on which the tree is located, the cost of that work should be borne by the view and/or sunlight recipient.  If the view or sunlight is of such value to the receiving property owner, he/she should be willing to incur the costs of regaining that view, at least on an initial basis.  The County may also want to differentiate between “undesirable” tree species and other tree species for purposes of apportioning the costs of ongoing maintenance (for example, assign the cost of ongoing maintenance of an undesirable species to the tree owner).

Protected native species:  One of the trees listed in Section 23.20.080 “Undesirable Species” of the ordinance, Coast Redwood, is also listed as a native protected species in the County’s Native Tree Protection and Preservation Ordinance.  To avoid confusion with an already adopted ordinance, staff recommends that Coast Redwood be removed from the “undesirable trees” list.  

Trees on public property:  Some discussion has previously taken place about trees located on County property.  The County may want to include some provisions to allow for maintenance paid for by private property owner(s) for view and sunlight purposes. 

Trees subject to preservation under previous County action:  The Blue gum eucalyptus trees on De Silva Island are examples of trees that were stipulated for preservation under development approval,s since the trees perform  important screening and ambience functions.  Without some recognition of previous preservation and maintenance actions, such trees, especially if they are of an undesirable species, could potentially be subject to removal from settlement of a tree claim.

RECOMMENDATION

Based on the above analysis and the issues it raises, staff recommends that the Planning Commission conduct a public hearing and take the following actions: 1) provide direction on the issues raised; and 2) continue the public hearing to a future date to give staff an opportunity to respond to comments and direction given at the hearing.

ATTACHMENTS

1. Draft Ordinance Pertaining to Obstruction of Views and Sunlight in the Strawberry Community

2. CEQA Exemption Document
3. Planning Commission minutes 2/25/02, 3/25/02

4. Strawberry community map

5. Strawberry community map with CC&R affected properties

6. Letters from neighbors

7. Modified draft Ordinance eliminating certain criteria
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