Nonprofit Housing Comment Letter in Support of 
AB-1537 General plan housing element: regional housing need
Dear Friends,

With respect to AB 1537 (Levine), legislation that would make specific policy-based adjustments to what are known as the “default densities” for the purpose of housing elements in Government Code Section 65583.2, we would like to explain in detail why NPH and our most active developer members in Marin County are supporting the bill.

NPH is a strong and historic supporter of housing element law and its enforcement and we have opposed legislation in the past that would have allowed a Council of Governments to unilaterally and arbitrarily reduce a default density solely based on the request of a local jurisdiction. Over the years, our staff have participated in HCD’s Housing Element Working Group and convenings and we supported the approach and general framework of what have come to be known as the “Mullin Densities” as defined in AB 2348 (Mullin) of 2004.

However, over the past few years we have identified some particularly perverse outcomes of the application of these default densities as codified. The anomalies that we have encountered convinced us that some strictly limited and policy-based refinements and adjustments to the Mullin Densities are indeed warranted. I will provide two examples in order to demonstrate the issues at hand and then compare them with the application of the Mullin Densities to Marin County as well as counties included in the greater Sacramento Metropolitan Statistical Area.

[You can find HCD’s 2012 memo applying the Mullin Densities with 2010 census data here: http://www.hcd.ca.gov/hpd/Default_2010census_update.pdf ]

1.) Santa Clara County
Even with an aggregate population (unincorporated areas plus cities) of 1.8 million, in the Government Code, Santa Clara County is considered suburban and has a default density of 20 du/ac. This is because it is included in the two-county San Jose-Sunnyvale-Santa Clara Metropolitan Statistical Area (MSA) that is under 2 million in population. In the Government Code, cities in a suburban county under a population of under 100,000 are also considered suburban and have a default density of 20 du/ac. Therefore, 12 of the 15 cities in Santa Clara County – the heart of Silicon Valley - are also designated suburban. Given this fact, can it really be claimed that the Mullin Densities are a proxy for the cost of real estate of an area?

2.) Ventura County
This county is contiguous with Los Angeles County, our most populous MSA in the state with nearly 13 million people. Ventura County’s aggregate population is about 832,000 and according to this Government Code Section is a suburban county with a default density of 20 du/ac. Also, because Ventura County is considered suburban according to the Mullin Densities, its incorporated cities of less than 100,000 population are also suburban and have a default density of 20 du/ac. Therefore, 6 of the 10 cities in Ventura County are also suburban. If the metropolitan standard of a population less than 25,000 were applied, only three of these cities would be considered suburban.

3.) Marin County
Although Marin County is rural and suburban in nature with an aggregate population of about 252,000, is separated from San Francisco by a body of water and includes thousands of acres of land in open space preserves, it is included in the San Francisco MSA and is considered metropolitan with a default density of 30 du/ac. In addition, unlike cities in suburban counties that are also considered suburban if under 100,000 in population, cities in metropolitan counties are only considered suburban if under 25,000 in population. Marin County and its cities with a population greater than 25,000 have the same default density as downtown San Francisco or Sacramento.

The nine incorporated cities with a population of less than 25,000 have a default density of 20 du/ac but the unincorporated county areas around these incorporated cities are designated metropolitan with a default density of 30 du/ac.

4.) Yolo, Placer and El Dorado Counties
Due to the population growth in the multi-county greater Sacramento MSA, these counties moved into the metropolitan designation after the 2010 census. These three counties all have aggregate populations of less than 400,000 and are obviously rural and suburban in nature but because they are included in the larger multi-county Sacramento MSA are now considered metropolitan for the purpose of default densities. AB 1537 (Levine) would designate these counties as suburban as well as the incorporated cities in these counties with a population of less than 100,000 thereby assigning them the default density of 20 du/ac they had prior to the 2010 census.

Perverse Outcomes
Under the current Government Code Section default density definitions, the city of Mountain View in the heart of Silicon Valley and with a population of 74,000 is deemed suburban with a default density of 20 du/ac while the city of Novato and city of San Rafael in Marin County with populations of 52,000 and 58,000 respectively are considered metropolitan with a default density of 30 du/ac. In our opinion, these types of outcomes raise significant policy questions and undermine support for housing element law among the general public and elected officials.

Sites Feasibility Analysis
It has, of course, been argued by those expressing concerns about AB 1537 that the default densities are not mandatory and that a jurisdiction can demonstrate the feasibility of sites zoned for affordable housing at lesser densities.

Our developers can readily prove that they are willing and able to build at lower densities than 30 du/ac for they have already done this. However, it took the city of Novato several years before it could get HCD to acknowledge that this is in fact feasible and Novato only got its housing element approved at the very end of the last 5-year planning period. In our opinion, this lengthy and costly undertaking was unneeded and only served to generate controversy and increase local opposition to the state-mandated housing element process and those particular sites under consideration. Residents know that state density bonus law would allow a density of 40 du/ac for a 100% affordable development on a site zoned at a minimum density of 30 du/ac.

The main reason cities and counties don't want to do the site feasibility analysis is because even after affordable developers and consultants have demonstrated project feasibility at lower densities activists often attack these findings, request that HCD not certify the element and threaten litigation if it is certified.

Are the Mullin Densities Infallible?
Contrary to some claims we have heard, AB 1537 is not just a reaction in response to a few vocal opponents of affordable housing in Marin or an instance of “caving to NIMBYs.” The fact is the average citizen of goodwill cannot keep a straight face when told that Marin County has the same default density in the Government Code that San Francisco has and that Marin must spend significant time and resources to demonstrate to HCD’s satisfaction why the minimum default density should be lower.

With our support of AB 1537 we are not attempting to undermine the Mullin Densities nor to pave the way for wholesale changes to the code section. However, those who claim that no improvement or additional refinement to the standards is necessary risk undermining the entire regime by dismissing legitimate concerns of local residents and elected officials.

Insisting that the four counties referenced above, that are included in larger multi-county MSAs but are clearly rural and suburban in nature, must prove that they should not have the same default density as San Francisco or Sacramento doesn’t just anger opponents of affordable housing who will likely never be placated. It also alienates reasonable and fair-minded citizens and elected officials who understand the need for affordable housing development but also expect some basic logic, consistency and common sense with regard to state laws that control local planning and land use decisions.
