
 
 

 

 

M E M O R A N D U M 

TO: Marin County Planning Commission 

FROM: Sabrina Cardoza, Senior Planner  

DATE: July 28, 2023 

RE: Planning Commission Hearing of July 31, 2023, Agenda Item 4 
Brian Johnson Trust Coastal Permit 
21 Calle Del Onda, Stinson Beach 
Assessor’s Parcel 195-162-49 
Project ID P3049 

This supplemental memorandum is intended to provide the Marin County Assessor’s data used 
to calculate the average floor area ratio discussed in section 7.C.3 of the Recommended 
Resolution.  
Additionally, on July 21, 2023 at 10:58 AM, staff received an email from the Stinson Beach County 
Water District (SBCWD) following the mailing of the supplemental memorandum dated July 21, 
2023 to the Planning Commissioners. The SBCWD email provided notice that the Design 
Variance issued on July 20, 2020 for the proposed septic system expired on July 20, 2023.  
Lastly, comments received after the Supplemental Memorandum dated July 21, 2023 was posted 
on the project website on July 25, 2023, are attached to this memorandum in the order they were 
received. 
Attachments: 

1. Marin County Assessor’s data 
2. Email from Kent Nelson on behalf of Stinson Beach County Water District on July 21, 2023 
3. Email from Jim Zell on July 26, 2023 
4. Email from Len Rifkind on July 27, 2023 
5. Email from Jack Siedman on July 27, 2023 
6. Email from Jamie Gallagher on behalf of Elizabeth Brekhus to the Planning Commission 

on July 27, 2023 



Parcel ID Land SqFt Living Area SqFt Approx FAR

195‐162‐27 15,600         1,772                      11%

195‐133‐11 2,400           1,745                      72%

195‐163‐30 2,400           980                         40%

195‐133‐10 2,400           1,449                      45%

195‐163‐29 4,800           2,831                      19%

195‐163‐22 4,800           1,432                      39%

195‐133‐30 2,400           1,210                      35%

195‐134‐13 4,800           1,783                      35%

195‐134‐21 3,600           819                         39%

195‐163‐14 2,400           1,304                      74%

195‐163‐15 2,400           1,100                      59%

195‐163‐31 2,400           1,187                      52%

195‐162‐16 2,400           1,058                      65%

195‐163‐16 4,800           2,342                      31%

195‐163‐17 2,400           1,398                      51%

195‐162‐47 4,800           1,471                      38%

195‐134‐12 4,800           1,565                      30%

195‐164‐13 2,400           906                         97%

195‐163‐33 4,800           1,450                      31%

195‐163‐13 2,400           1,316                      35%

195‐133‐09 2,400           960                         34%

195‐162‐26 4,800           1,905                      22%

195‐164‐25 4,800           2,130                      39%

195‐162‐11 5,200           1,687                      25%

195‐134‐20 3,600           1,731                      39%

195‐162‐15 4,800           960                         39%

195‐164‐16 4,800           1,078                      31%

195‐134‐08 2,400           912                         61%

195‐162‐28 4,800           1,894                      19%

195‐162‐08 2,400           833                         89%

195‐162‐29 2,400           1,668                      104%

195‐162‐33 4,800           1,404                      77%

195‐133‐33 7,200           1,770                      20%

195‐164‐19 4,800           1,416                      34%

195‐133‐08 4,800           1,248                      73%

195‐163‐32 4,800           1,556                      23%

195‐163‐34 5,400           1,464                      40%

195‐134‐11 4,800           1,235                      34%

195‐164‐18 7,200           1,830                      47%

195‐162‐09 4,800           1,444                      52%

195‐201‐06 8,832           2,316                      12%

195‐134‐23 4,800           1,496                      28%

195‐133‐36 4,800           832                         60%

195‐162‐17 4,800           817                         58%

195‐162‐37 5,200           1,078                      16%

195‐162‐38 7,200           1,851                      11%



195‐164‐10 5,600           1,282                      14%

195‐162‐40 6,000           1,404                      13%

195‐164‐23 7,500           1,858                      10%

195‐164‐24 7,200           1,497                      10%

195‐162‐42 7,200           1,470                      10%

195‐134‐22 7,200           900                         10%

195‐201‐03 7,559           2,132                      10%

195‐133‐34 9,600           2,500                      7%

195‐133‐32 9,600           3,672                      7%

195‐162‐41 9,600           1,431                      7%

195‐201‐05 12,500         1,640                      6%

195‐164‐01 13,600         3,492                      5%

195‐163‐02 12,800         1,080                      5%

195‐162‐48 13,912         2,186                      4%

195‐164‐22 14,400         1,620                      4%

195‐163‐35 16,000         3,358                      4%

195‐132‐30 17,642         2,508                      3%

195‐162‐50 25,970         1,075                      2%

195‐152‐04 35,200         1,320                      1%

195‐152‐06 45,900         2,863                      1%

195‐171‐16 56,628         2,803                      1%

195‐134‐10 2,400           816                         0%

195‐133‐05 2,400           807                         0%

195‐134‐17 2,400           797                         0%

195‐133‐02 4,800           780                         0%

195‐134‐02 3,360           768                         0%

195‐134‐01 4,400           739                         0%

195‐162‐19 2,400           728                         0%

195‐134‐09 2,400           728                         0%

195‐133‐01 5,600           725                         0%

195‐133‐18 2,400           716                         0%

195‐164‐17 2,400           716                         0%

195‐162‐32 2,400           716                         0%

195‐163‐24 4,700           711                         0%

195‐133‐23 2,400           668                         0%

195‐133‐22 2,400           648                         0%

195‐133‐31 2,400           624                         0%

195‐164‐14 2,400           600                         0%

195‐134‐04 7,200           576                         0%

195‐162‐35 2,400           504                         0%

195‐134‐16 2,400           492                         0%

195‐164‐04 2,400           474                         0%

195‐163‐09 2,400           470                         0%

195‐133‐35 4,500           422                         0%



Average Land Average Home Ave FAR

6,893                                                            1,377                   20%

Total Lots 90

Lots exceeding 9 % FAR 53

Percent of lots exceeding 9% FAR  59%



From: Kent Nelson
To: Cardoza, Sabrina
Cc: Rich
Subject: 21 Calle de Onda - Stinson Beach
Date: Friday, July 21, 2023 10:59:29 AM
Attachments: 21 Onda Variance Approval.pdf

You don't often get email from knelson@stinsonwater.org. Learn why this is important

Sabrina,
 
I saw the public notice for the Planning Commission Hearing scheduled on 7/31/23
regarding the aforementioned property and wanted to bring your attention to SBCWD
Resolution 2020-03.1, which granted a Design Variance for this property subject to a
Design Approval Permit from the District (see attached).  This permit was issued on
7/20/20 and expired on 7/20/23.
 
Per the District’s Title IV – Onsite Wastewater Code, no extensions shall be granted for
Design Permits.  If the owner wishes to install an onsite wastewater treatment system at
this location, they will need to reapply for a new Design Permit which will then need to be
approved by the SBCWD Board of Directors.
 
If you have any questions, please let me know.
 
Best regards,
-Kent
 
Kent Nelson, PE
General Manager/CEO

Stinson Beach County Water District
3785 Shoreline Hwy | PO Box 245
Stinson Beach, CA | 94970
e: knelson@stinsonwater.org
p: 415.868.1333
 

mailto:knelson@stinsonwater.org
mailto:scardoza@marincounty.org
mailto:richs@cswst2.com
https://aka.ms/LearnAboutSenderIdentification
mailto:knelson@stinsonwater.ort
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STINSON BEACH COUNTY WATER DISTRICT 
RESOLUTION NO. WW 202CM>3.J 


GRANTING AV ARIANCE TO THE REQUIRIMENTS OF THE STINSON HACH 
COUNTY WATER DISTRICT WASTEWATER TREATMENT REGULATIONS ORDINANCE 


NO. 201-4-fM TO REDUCE SETBACK REQUIREMENTS TO A WATER BODY 


FOR PROPERTY LOCATED AT 21 CALLE DEL ONDA, 
STINSON BEACH 


WHEREAS, Brian Johnson and Modestine BagwtD are the legal owr.rs for the property loc:atlld 21 Cale 
del Onda, Stinson Beach, California, Alseuor's Pan:el Number 195-162-49; and 


WHEREAS, said owners submitted an application for a variance to the ,equlraments of ht Stlneon Beach 
County Water Dletrlct Code Ordinance No. 2014-04, Section 4.15.100 Site Cflllfla • 8eblck. to '9duce 
setbeck requirements from a water body to septic tankl, dlspe11111f field, and pr91reatment device; and 


WHEREAS, the Board of Directors has reviewed the reports of District Staff, adoplec:I a project mllgatl9d 
negattvu declaration and mitigation monitoring and reporting p,ogram In complance with the Callfomia 
Environmental Quallly Atit. and held a hearing on said application on July 18, 2020, at which al IMdel a 
was presented and considered: and 


WHEREAS, the following findings are hereby made regarding the aforementioned variance applcatlon_ 


1. Special circumstances and ooooltlons e>dst on the property which make atrtct compliance wi1h 
the regulalions Inappropriate: 


• The subject property is near the Paclffc Ocean; and 
• Wave action from periodic storm swges and king tides resuh in waterelevalions exceedtlg 


the Mean Higher High Water within 100 feet of the subject property; and 
• The sand benn may be overtopped and subject to flooding per Marin County's c-sMART 


study during large storm events; and 
• The soils are cohenslonless sand wflh fast percolation rates below 1 mnite per Inch; and 


2. The varlanoe is necessary for the preservation and enjoyment of a aubsCanlal property right 


• There la Insufficient ansa on the property meet site criteria setbacks; and 
• The variance la necessary to allow the potential development of a single-anly l98idence 


for the lowest wastewater design daly flow rate tier of 150-gallons; and 
• Potential future development wlll be subject to Design Review and Coast PermltllrG from 


Marin County Planning Department; and 
• Sandy soils are a natwal condition which cannot be allared, but may be millga,d t,y 


Installing 8 raised bed dispersal field with 8 prelnlalment device ID '8dlJce organic a,d 
chemical concentnstlona from the septic lank effluent and ID allow fortla proposed~ 
and site Improvements; and 


3. The variance wlll not reaull In a cumulative adve111e detrimental effect on surface or ground 
wateta: 


• M lndlcetad In the Initial Study / Mlligllled Negative Declaration, .. project .. not NW 
any pollntlal to degrade the quallly of Iha anvlmnment, ,......._, raduoa ._ hllblat 
of a lah or Wlldllfe species, caute a 11h or wldlfe population to d!QP below..,_ 
auafalnlng levela, thraan to ellmlnallt a plant or enanal community, Mice fie lunber 
or rNtrtct the range of a rare or endangered plant or anlmal: and 


• The weaf8wallr dellgn lncorporatN bNt managemantp,8Cllcea to maxlmln lhe ligllllcant 
natmentand dllpelNI componanla' proxlmly1D .. hlgtlNION11.:IWlllWeMllllon; and 


• The Wllttlwnr datlgn oontalna a 1111ndard lnllnnlCtlnt tllar pnlll'Utment CMlce to 
lllter eeptlc tank affluent •• a mitigation for the faat PM)Ola~ IOII: and 


• The waetewater dulgn utilizes a raised bed with a mining wall ID hnaN aepandlonfrom 
high groundwater and ID pn,IIK:t the diaperul lleld t'lom polltntlal waw eraaion: 


and 
• The ...... d dlaperul bed,. I00llted OYWthlM (3)1Ntfrom aeaaona1 high g~ and 
• The macn,pore apeoe within the Ulllatlnted undy 10118 below the ralted bed reaull In a 


hlghlypem,eablecondlllona, allowlngforlncnued-1icalrno-,-,tolprelr.-tllddait 
11110 graundwater •• campanld to movement IDwarda the ocean; and 
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• A CUk>lf switch wlll automatically terminate pump ope,ation and dilpersel of wntewatar If 
there Is flooding on the subject property; and 


• Aa Indicated In the Noble report and updated lnfonna11on, for a 50-year Sea Level RIN · 
groundwater conditions 1ra 1ntlclpated lo be more than three feet below the ........... ·leYel: 
and .......... ' 


4. The vaitanoe wlR not materially affect adversely the condl1lon of ad)a0ent weteroourtee « Wllende 
the condltlona of aublurfa01 water under ad,laoent propertln, the health or safety of ,,._ 
raeldlng or working In the nelghbomood of the property, or the general health and safety of 118 pcbllc: 


• To ensure the mitigation meaauru and project ravlllons ldenllfted In 118 lnlllal Study / 
Mitigated Negative Declaratlon are Implemented, the Dlatt1ct 1hell adopt lhe Mitlgalk,,i 
Monllorlng and Report Program to mitigate or avoid significant envlror.mentaf effects; and 


• As lndlcaled In the Blologlcal Sita Aueument, there are no )urlldlclonal aquatic 
communities (wetland or naam oorrldora) pruent wlllin or adjacent to the U)ject property; 
and 


• The project site does not contain any resource lilted In, or determined to be eflglllle bot, 118 
State Hstorlcal Resource Commission and does not contain a reaource Included In a local 
register of historic resources or Identified as significant In a hlstorlcal re&OU'ce aurwy: aid 


• The subject property Is located approximately 100 feet Inland from the ocean high water 
mark and approximately 350 feet from Easkoot Creek; and 


• The subject property Is outside the Easkoot Creek flood zone; and 
• The sandy soHs on lhe subject property make potential future watercourse or welland 


conditions unlikely; and 
• The design meets criteria for a standard intermittent sand filter system which incorporates 


pretreatment of septic tank effluent to mitigate the fast percolating soils; and 
• The wastewater system Will be inspected once during lhe first year of operation with 


subsequently monitoring frequency to be determined by District s1aff; and 


WHEREAS, this variance shaft become effective upon granting of a "Design Approval Permit" which w11 be 
gramed for a period of three (3) years; and 


WI-EREAS, Issuance of a wastewater system Design Approval Pennit does not delermine 1he abilty to 
develop a lot, nor does It detannlne the Issuance of a building pennit; and 


WHEREAS, the wastewater system approval shall not be construed to reduce or lff1Jede or otherwise 
lnleffent with Bnf additional requirements that may be Imposed by any law, ordinance, rule, or nigu1a11on of 
a lagaDy consllul8d authority having jurisdiction over such matters; and 


Wl-EREAS, lauance of a wastewater system construction pennit shall require a current Marin County 
Buldng Permit; and 


WHEREAS, this Resolution shall become nuU and void if lhe Marin County Building Permit la suspended; 
and 


WHEREAS, Ills Resolution represents a dec:lalon on a specific variance applic:atlon based upon a unique 
set of clrcumllln:es and conditions and, thus, Chia declllon shall not constltuta a pnadent and 8hauld not 
be iarJ)l8led to be a balls for future decisions with regard lo other specific Yaflanca applcations: and 


WJEREAS, Iii Reao1u11on applies to the Ralaed Bed/Sand FIiter System doalgne4 by AYS 
Group and Nljlcl to dteign modifications approved by the District Engineer and lid9d below; mid 


NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE STINSON BEAQf 
COUNTY WATER Ol8TRICT, that a variance to the requirements of the Stlnaon a.ch W.-
DleCr'lct Rtgualion On:tir,ance No. 2014-04, to permit an exception to Section 4.15.100 ii henlby granllCI 
ltJbjed ID the following condltlona: 


1. The owner and applicant lhall Indemnify, defend, 1nd hold hannleaa the Oillrtot. ltl ac,enll, 
offlctrl, Ind employ1N fn>m any and all olllma, actiona, i.w.uNa, dlffllQN. louel, llllbll1IN 


orrNUltlng from any Dlalrlct'1 dacltton or app,oval penat,q to 1h11 p,ojlol. lndudilg 
any aorlon to etlack, Mt 111dt or void such dedllon or approval, Thia oblgdon ID ildemnlly, 
defend and hold harmlnl 1h1U Include, but not be llmbd to, all ,._ and COltl 
Incurred by legal counMI of the OIHtol'I choice In re~ the Diltrtct In oomedlon wlh 
IUch clalma, aolone, or lawluta, any tJCP81t feea, 1nd any award of damagu, Judgmanta, 
vetdlcls court 008t.l or attomays' fNa In any 1Uch cfonl, actlona or llwlults; and 


b. If the epplcant doN not agru 10 Indemnify, defend, end hold harmleu the Dls1rtct as atallld 
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above, lhlt Re10lutlon and any sublequent pe,mlta lnued by the DIRtct for ht pn:ipeny ahll 
become null and void; and 


c. Payment by the applicant of aN Dlltrlct'• cost for compliance with CEQA within 80 calendar 
daya fob¥\ng the Boald hearing; and 


d. The owner 1hall 1'900rd a deed rutrkllon at the Cowltyof Merfn Reoonfert 0fflce raqwtng.,. 
cunent and aH futu111 property OWMrS to Join In• •hared walewater f'lll9m In perpekllty, If 
approved by community; and 


•. The ownerlhaN l'900l'd. dNd rntrldlon at the Coiny cf Merln ReccNdet9 Ollce AMp1ng .. 
current and aN M\1'1!11 property owners to remove all nuct16N on the ldljec:t pn,perty atlUCh 
time ... State or Colriy orde,. IMIICMII bllNd an In lnel 1111d lavei cf coaMlil hlzard: 
and 


f. If the appllcant does not pay the C11Crtct'1 coat for compllance with CE0A wllhln 60 calendar 
daya following the adoption of 1h11 Resolution, this Resolution 1hel become nuA and void. 


g. Prior to tauance of the Dlstttct'a Conatructlon Pennlt, provide a copv of lie Cowlly Bulding 
Permlt;and 


h. lnslallatlonofan lntermltlllntaeptlcsyllamwllha maxmum dallydllctwge lmltof 1!0galona 
and an awrage dally dlacharge of 100 gallons a lhoM'I In the•~ R...ct Bedl8and 
Filler System" prepared by AYS Engineering; and 


I. lnstaDatlon of a raised bed dispersal field 82-feet from a water body; and 
J. Installation or water conservation plumbing fixtures (1.8-gallon ..,.. l0ilels and low-flow 


showerheads); and 
k. Sc:rHnlng of an sewer roof wnts to prevent mosquito w.tatlon of tw Nptlc tank; and 
L Following the Issuance of a Dl8charge Permit, an annual lnllpedlon oflle wastew• system 


shall be perfonned by Dlatrlct staff wHhin the 111 year of operation: and 
m. Following the 1• lnspecllonofthewastewatersystem, Dlstrictstaff shalldelarmaie •lbNqlient 


Inspection frequency (with a minimum biennial Inspection hquency); and 


ADOPTED this 18"' day of July 2020 at a duly held Board of DlrectDra meeting by lhe folowing vole: 


AYES: BQkln, Bouclre, Cross, Nelsen 


NOES: 


.ABSTAIN: Zel 


ABSENT: 


.. {.l2£~ 
Stinson Beach County Waler District 


ATTEST; 


(Seal) 


Ed Schmidt, s.crn.ry to theBoa 1111 Manager 
8tlnlon IINctl Countv W•• Dletltct 
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Board of Directors 


President 
Lawrence A. Baskin 


Vice President 
Sandra Cross 


Directors 
Barbara Boucke 
Morey Nelsen 
Jim Zell 


Treasurer 
Judy Stemen 


General Manager 
Ed Schmidt 


District Counsel 
Patrick Miyaki 


sscwo:!) 
fflNSON BEACH COUNTY MTa DIIUIICT 


3785 Shoreline Highway• P.O. Box 245 Stinson Beach, CA 94970 
Phone: {415) 868-1333 Facsimile: (415) 868-9417 


E-mail: sbcwd@stlnson-beach-cwd.dst.ca.us Website: http://Stinson-Beach-cwd.dst.ca.us 


July 20, 2020 


Mr. Brian Johnson 
P.O. Box 1139 
Homewood, CA 96141 


\ 


ADDRESS: 
ACCOUNT/APN : 


Dear Mr. Johnson, 


DESIGN APPROVAL PERMIT 


21 Calle del Onda 
195-162-49 


The Stinson Beach County Water District hereby grants this Design Approval Permit for 
the wastewater system at the above referenced property. The permit is granted based 
on A YS Engineering design plans received March 16, 2020. The maximum and 
average daily wastewater flow rate shall be 150 and 100 gallons, respectively. Further 
conditions of approval are listed in Resolution WW 2020-03 and WW 2020-063.1. This 
permit is valid for a period of three (3) years commencing from the above listed date. No 
extensions shall be grantedi 


Prior to the start of construction of the wastewater system, the following items 
need to be completed (forms available at District office): 


1. Application/Issuance of a Construction Permit for an onsite wastewater system and 
payment of required permit fee. This permit is required prior to the commencement 
of construction of any onsite wastewater system within the District. 


2. Application/Issuance of a Temporary Restroom Permit and payment of required 
permit fee (if applicable). This permit is required prior to installation and use of a 
tempor~ry (portable/chemical) toilet on the premises. 


During Construction, the following Items shall be completed: 


3. Prior to excavation, the Contractor shall stake-out the comers of all proposed septic 
tanks and dispersal beds as shown on the design plan. District staff shall review and 
approve the layout prior to excavation and installation of the septic system. 


4. Periodic construction observations for tank water tightness testing, dispersal field 
pressure testing, pretreatment device pressure testing, float switch operations, 
control panel operation, and all other Items listed in the design plans shall be 
scheduled by the Contractor. The Contractor shall schedule both the Licensed 
Designer and District Staff to be present at the same time. Construction 
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July 20, 2020 


observations (i.e. layout, pressures tests, and final system operation) which requires 
the District Engineer shall be scheduled on a Monday during business hours. 


Upon completion of the wastewater system, the following Items shall be 
completed: 


5. A final observation of the system operation & erosion control measures shall be 
scheduled by the installation Contractor with District staff and the Designer. The 
District shall issue a discharge permit if the septic system installation is in general 
compliance with the design plans, regulations, resolution, and items listed herein. 
Leaks and other noticeable problems shall constitute a failure and require 
rescheduling of an observation by the Contractor. 


Prior to the Issuance of a Discharge Permit, when construction of the wastewater 
system Is completed, the following Items shall be submitted to the SBCWD office 
for approval: 


6. A final letter of completion by the Designer that includes the following language: I 
(name of designer, professional title and state registration no.) do hereby certify that 
based upon my inspections ot' the work performed on the wastewater disposal 
system pursuant to the repair/construction permit issued on (permit date) conformed 
to the plans and specifications prepared by me as approved by the Stinson Beach 
County Water District. This certification shall be dated and signed under penalty of 
perjury. 


7. "As-built" (record) drawings indicating all revisions and actual location of all installed 
system components shall be provided by the Designer. 


8. The Contractor shall sign and date the completion of the septic system on the 
Construction Permit in the District Office. 


If you have any questions or comments, please contact the District. 


Sincerely, 


ftp~ 
Ed Schmidt 
General Manager 


cc: Troy Pearce troy@aysengineering .com , Steve Kinsey steve@civicknit.com 
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From: Patricia Conway
To: Cardoza, Sabrina
Cc: Marisa Atamian-Sarafian; ELIZABETH A. BREKHUS, ESQ.; Jack Siedman, Esq.
Subject: Re: 21 Onda: Two Emails for our comment letters...
Date: Friday, July 21, 2023 4:05:21 PM
Attachments: Marin County Memo- Repetitive Loss Area 3.2023.pdf

Dear Sabrina,

We received notice that a Supplemental Memorandum was posted for the July 31, 2023 hearing.  I did not see anything the Planning Page or the Environmental Review Page.   I also
wanted to note that all of the comments submitted during the January 9-February 8, 2023 comment period have been omitted. 

Could you please send us the following:

Latest Supplemental Memorandum for July 31, 2023 meeting;
Supplemental Staff Report, if any;
Supplemental Environmental Review, if any;
All Public Comments submitted in 2023;
All Inter-Agency Comments submitted in 2023, including but not limited to by the California Coastal Commission and / or Dept. Public Works.

Our client also received the following notice from the Marin County Dept. of Public Works that the area is designated a Repetitive Loss Area by FEMA, and we would like to know if
this issue has been addressed by the Planning Department.  

Thank you,

Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice:  The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege.  It
is intended only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail.  If the person
actually receiving this message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the
named recipient, any use dissemination, distribution or copying of this communication is strictly prohibited.  If you have received this communication in error, please
immediately notify us by telephone and return the original message to us at the above address via the U.S. Postal Service.

On Tue, Jan 31, 2023 at 1:31 PM Cardoza, Sabrina <scardoza@marincounty.org> wrote:

Hi Marisa,

You can send to both. Any comments that are sent directly to me regarding the environmental review will be forwarded to the Environmental Review team. They manage the
environmental review process but I will make sure your comments get to them.

 

Best,

 

Sabrina Cardoza (she/her)

 

---

*** Please note that I may be working remotely. Phone calls will be responded to in the order they are received.***

 

Senior Planner | County of Marin

Community Development Agency, Planning Division

3501 Civic Center Drive, Suite 308

San Rafael, CA 94903

415-473-3607 T

415-473-7880 F

 

 

 

 

 

 

From: Marisa Atamian-Sarafian <marisa.atamian@compass.com> 
Sent: Tuesday, January 31, 2023 1:22 PM
To: ELIZABETH A. BREKHUS, ESQ. <Elizabethb@brekhus.com>; Jack Siedman, Esq. <jsiedman@yahoo.com>; Patricia Conway, Esq. <patriciac@brekhus.com>
Subject: 21 Onda: Two Emails for our comment letters...

mailto:patriciac@brekhus.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:Elizabethb@brekhus.com
mailto:jsiedman@yahoo.com
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mailto:marisa.atamian@compass.com
mailto:Elizabethb@brekhus.com
mailto:jsiedman@yahoo.com
mailto:patriciac@brekhus.com
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They've made it so confusing. Can we just email all prepared by Feb. 8th to both  envplanning@marincounty.org    and  scardoza@marincounty.org   to cover ourselves?
THANKS! Can't hurt...

 

Marisa Atamian-Sarafian, COMPASS

DRE  01482275  | Realtor®

510.913.2242 

 

 

 

Email Disclaimer: https://www.marincounty.org/main/disclaimers

-- 
Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice:  The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege.  It is intended
only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail.  If the person actually receiving this
message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, any use
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received this communication in error, please immediately notify us
by telephone and return the original message to us at the above address via the U.S. Postal Service.

ReplyReply allForward

mailto:envplanning@marincounty.org
mailto:scardoza@marincounty.org
https://www.marincounty.org/main/disclaimers
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From: zelljas@aol.com
To: Cardoza, Sabrina
Subject: 21 Calle Del Onda
Date: Wednesday, July 26, 2023 11:14:43 AM

[You don't often get email from zelljas@aol.com. Learn why this is important at
https://aka.ms/LearnAboutSenderIdentification ]

I strongly object to the proposed project at 21 Calle Del Onda as it would certainly result in the destruction of one of
the last natural dunes in Stinson Beach.  All this at a time when the County of Marin is promoting sand dunes as a
great resource to help with sea level rise, climate change and greater and more frequent, intense winter storms. 
Thank you, Jim Zell, 6 Calle Del Onda, Stinson Beach.

Sent from my iPad

mailto:zelljas@aol.com
mailto:scardoza@marincounty.org
https://aka.ms/LearnAboutSenderIdentification


From: Jack Siedman
To: Cardoza, Sabrina
Cc: Marisa Atamian-Sarafian; Elizabeth Brekhus
Subject: from Jack Siedman
Date: Thursday, July 27, 2023 1:57:11 PM
Attachments: friedman MCC(1).pdf

                                                                        July 27, 2023

EMAIL TO

Sabrina Cardoza

Re:  Coastal Permit Application

         # P3049

 

cc:  Marisa.atamian-Sarafian

       Elizabeth Brekhus

 

Hello Sabrina:

 

         Please find attached a copy of the letter I sent to County Planning on June 22,
2023 regarding the project at 21 Calle del Onda, Stinson Beach.  I understand the
letter has not been included in the County’s file.  Please include it at once for
consideration in this matter.  Thank you.

 

Sincerely,

 

  //  Jack Siedman  //

Jack Siedman
Attorney at Law
P.O. Box 37
Bolinas, CA  94924

mailto:jsiedman@yahoo.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:elizabethb@brekhus.com











Tele (415) 868-0997
jsiedman@yahoo.com

CONFIDENTIALITY NOTICE: This message is covered by the Electronic
Communications Act, 19 U.S.C. §§2510-2521 and is confidential and legally
privileged. The information contained in this message is intended only for the use of
the above named recipient. If you are not the intended recipient, or an agent or
employee thereof responsible to deliver it to the intended recipient, you are hereby
notified that any dissemination, distribution, disclosure or copying of this
communication, including all attachments, is strictly prohibited. If you have received
this communication in error, please immediately notify us by telephone at (415) 868-
0997 and destroy the original message.

COPYRIGHT NOTICE: This email and any attachments are also subject to Federal
Copyright Law and no part of them may be reproduced, adapted or transmitted
without the written permission of the copyright owner.

mailto:jsiedman@yahoo.com
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mailto:jsiedman@yahoo.com
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From: Len Rifkind
To: PlanningCommission
Cc: steve@civicknit.com; Cardoza, Sabrina; Alyce Johnson
Subject: 21 Calle Del Onda, Stinson Beach, CA; Project ID: P3049
Date: Thursday, July 27, 2023 1:06:10 PM
Attachments: 2023-07-27 Marin County Planning Commission 21 Calle Del Onda Stinson Beach.pdf

Some people who received this message don't often get email from len@rifkindlawgroup.com. Learn why this is
important

Dear Planning Commissioners:
 
Please find attached our correspondence regarding a takings analysis as it will apply to your
decision regarding the referenced property to be heard at your July 31, 2023 public hearing.
 
Leonard (“Len”) A. Rifkind
RIFKIND LAW & MEDIATION, PC
1010 B Street, Suite 200
San Rafael, California 94901
T: 415-785-7988,
C: 415-308-8269
E: len@rifkindlawgroup.com
W: www.rifkindlawgroup.com
Named to Superlawyers, Northern California Real Estate Law, 2012-2023
 
 

mailto:len@rifkindlawgroup.com
mailto:PlanningCommission@marincounty.org
mailto:steve@civicknit.com
mailto:scardoza@marincounty.org
mailto:alycemalee@gmail.com
https://aka.ms/LearnAboutSenderIdentification
https://aka.ms/LearnAboutSenderIdentification
mailto:len@rifkindlawgroup.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.rifkindlawgroup.com%2F&data=05%7C01%7Cscardoza%40marincounty.org%7C9e057fba4f8a489e788508db8edcb673%7Cd272712e54ee458485b3934c194eeb6d%7C0%7C0%7C638260851698072385%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=zKeEheyzu6BhLAvWo3HWb5ahTLnbfZFXwppbZNhbN%2Bw%3D&reserved=0



 
Rifkind Law & Mediation,  PC 


1010 B Street, Suite 200, San Rafael, CA  94901 
Telephone: (415) 785-7988 * www.rifkindlawgroup.com 


 
Leonard A. Rifkind 
len@rifkindlawgroup.com 
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July 27, 2023 
 
VIA EMAIL ONLY:  planningcommission@marincounty.org 
Marin County Planning Commission 
Community Development Agency 
3501 Civic Center Drive, Rom 308 
San Rafael, CA  94903 
 


Re: Agenda Item:  Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration 
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49) 


 Public Hearing Date:  July 31, 2023 
 Project ID:  P3049 
 Time:  1:00 p.m. 
 Location:  3501 Civic Center Drive, Rooms 328-330, San Rafael, CA 


 
To:  Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission: 
 
Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust, 
acting on his own behalf and all owners of record, regarding the referenced matter to construct a 
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior 
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the 
“Project”).  The Project complies with all zoning constraints (C-R2) and proposes only a nine 
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest 
height of 20 feet, 7 inches (reduced from 25 ft).  The Property will have a new septic system 
approved by Stinson Beach County Water District that is vastly superior to existing 
environmental contamination in the event of inundation events when compared to existing 
neighboring systems.  
 
Takings Analysis. 
 
Failure to Approve the Project Would Constitute a Taking.  We limit our comments to a 
takings analysis.  Failure to approve the Property would constitute a taking of Brian Johnson’s 
property under the Fifth Amendment to the United States Constitution, as applied to the states 
through the 14 Amendment.  The Fifth Amendment states in pertinent part, “. . . nor shall private 
property be taken for public use, without just compensation.”  [Italics original].  Denial of this 
application would deny Brian Johnson all reasonable investment backed expectations for his 
property.  The 14th Amendment states in pertinent part, “ . . . nor shall any state deprive any 



http://www.rifkindlawgroup.com/

mailto:len@rifkindlawgroup.com
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person of life, liberty, or property, without due process of law . . . .”  [Italics original; Underlined 
emphasis added].  It is rare for a local planning board to have the opportunity to address issues of 
Constitutional import.  This is such an application, requiring your Commission’s careful and 
considered deliberation. We note, Staff recommends conditional approval because disapproval 
would result in an unconstitutional taking. 
 
Similar rights to the 5th and 14th Amendments are provided in the California Constitution.  Cal. 
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when 
just compensation . . . has first been paid to . . . the owner”).  In California, just compensation is 
determined by a jury.  Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5th 151.  An 
inverse condemnation results from the invasion or appropriation of some valuable property right 
by or under the auspices of a public agency, which directly and specially injures the property 
owner.  Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110.  The conduct of the 
public agency must have negatively affected the use or enjoyment of the property in a significant 
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.  
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73 
Cal.App.4th 517. 
 
Failure to Approve the Project Would Create an Action for Inverse Condemnation Against 
the County.  An action for inverse condemnation can be initiated by the property owner for the 
recovery of damages resulting from the improper “taking” of the owner's property by some 
activity or negligence of the agency, or by some cause for which the agency is responsible.  City 
of Los Angeles v. Superior Court (2011) 194 Cal.App.4th 210.  A property owner has an action 
for inverse condemnation whenever a valuable property right is appropriated or impaired by a 
public entity.  Holtz v. Superior Court (1970) 3 Cal.3d 296.  It must be shown that a 
governmental agency has taken some action that has caused an invasion or appropriation of 
private property rights.  Marina Plaza v. California Coastal Zone Conservation Commission 
(1977) 73 Cal.App.3d 311.  A “regulatory taking” occurs when some governmental action so 
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though 
there is no physical invasion or damage to the property and no planned or formal exercise of the 
power of eminent domain.  When a restriction or regulation imposed by a public entity “goes too 
far” it constitutes a taking of private property for public use.  
 
Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair 
economic use of the property and constitute a regulatory taking.  Precluding any building will 
reduce the property here to zero or even negative value when considering insurance and property 
tax obligations.  Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003.  A de minimus 
residual value remaining from a non-economic use does not preclude application of the takings 
rule.  Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial 
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus 
residual value as a wetland.  Here, the property has zero or negative residential value if the 
Project cannot be constructed. 
 
To state a cause of action for inverse condemnation, the property owner must show that there 
was a taking or damaging by a public entity of a valuable property right that the property owner 
possesses, that the taking or damaging was for a public use, and that the invasion or 
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appropriation directly and specially affected the property owner to his or her injury.  City of Los 
Angeles, supra., 194 Cal.App.4th at 221.  Property is “taken or damaged” within the meaning of 
the California Constitution so as to give rise to a claim for inverse condemnation when an 
intangible intrusion onto the property has occurred, which has caused no damage to the property 
but places a burden on the property that is direct, substantial, and peculiar to the property itself.  
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4th 1212.    
 
Substantive Due Process, Equal Protection and Fundamental Fairness Also Require 
Approval of the Project.  Substantive due process as required by the 14th Amendment prevents 
governmental power from being used for purposes of oppression or abuse of governmental 
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently 
keyed to any legitimate state interests.  Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co. 
v. San Bernardino (1995) 32 Cal.App.4th 687.  The California Constitution guarantees an 
individual’s liberty interest to be free from arbitrary adjudicative procedures.  Ryan v. California 
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048.  Here, denial of the 
Project would easily constitute a denial substantive due process because there is no rational basis 
to support such a decision. 
 
Damages.  Compensation is required for a regulatory taking when the regulation denies the 
owner all economically viable use of his or her property. First English Evangelical Lutheran 
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304.  This is also considered a “per 
se” or “categorical” taking, because it is akin to a physical occupation of the property denying 
the owner all economic use of the property.  Here, denial of permits to construct a modest single 
family residence in compliance with zoning, and minimizing impacts under the LCP would be 
construed as a per se categorical taking because there is no viable economic use of the Property.  
The test for regulatory takings requires a comparison of the value that has been taken from the 
property with the value that remains in the property.  Keystone Bituminous Coal Association v. 
DeBenedictis (1987) 480 U.S. 470.  In this case the value would be the fair market value of the 
property at its highest and best use.  Code of Civ. Proc. §1263.320, subd. (a);  Avenida San Juan 
Partnership v. City of San Clemente (2011) 201 Cal.App.44th 1256.  Compensation is based on 
what the property owner has lost, not on what the public has gained from the activity of the 
public entity.  County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4th 615.  
The loss here would be in excess of three million five hundred thousand dollars, based upon 
appraisal value, as well as recovery of attorney’s fees and costs.  Code of Civ. Proc. §1036.  
 
Staff Supports Approval of the Project.  We do not repeat here Staff’s careful and detailed 
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts 
that he paid for additional interests acquired over time with a reasonable expectation that the 
property would be developed.  (Marin County Code §22.70.180).  Brian Johnson and family 
members paid property taxes over the years on the property.  They also have paid approximately 
$328,500 in development costs since 2018.   
 
We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and 
land use designations applicable to the property at the times of Brian Johnson’s various 
acquisitions of partial interests in the property.  Brian Johnson’s total financial investment in the 
property is equal to approximately $385,000.  In sum, he had a reasonable basis to conclude that 
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modest residential development would likely be approved because there was a structure on the 
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while 
the Coastal Commission recommended denial of a proposed subdivision of the property, it did 
not state no development could occur.   
 
Conclusion.  This is not a close case to conclude that denial of the Project will preclude any 
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private 
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property.  Mr. 
Johnson and his family members have invested $328,500 towards development related expenses 
since 2018.  They have paid property taxes, and the Assessor has more than doubled the assessed 
property value in 2021.  Brian Johnson has reasonable expectations to modestly develop the 
property.  Much of the expenses were incurred prior to the County’s 2021 approval of LCP 
provisions that prohibit any development in ESHAs; however, modest development like the 
Project is permitted in ESHAs to eliminate takings claims.  Finally, a March 2023 appraisal of a 
developed property opines fair market value equal to $3,559,000.  The Property complies with 
C-R2 (Coastal, Residential, Two-Family) zoning.  The Property design, siting and size are the 
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no 
project.  Based upon all of these facts, and the law of the United States, California and the Marin 
County Code, we respectfully request that you approve the requested Coastal Permit and 
mitigated negative declaration for the Project.  
 
Sincerely, 
 
RIFKIND LAW & MEDIATION, PC 
 
 
By:__________________________ 
 Leonard A. Rifkind 
LAR/es 
cc:   Client 
 Steve Kinsey, Civic Knit, steve@civicknit.com 
 Sabrina Cardoza, Planner, scardoza@marincounty.org 
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July 27, 2023 
 
VIA EMAIL ONLY:  planningcommission@marincounty.org 
Marin County Planning Commission 
Community Development Agency 
3501 Civic Center Drive, Rom 308 
San Rafael, CA  94903 
 

Re: Agenda Item:  Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration 
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49) 

 Public Hearing Date:  July 31, 2023 
 Project ID:  P3049 
 Time:  1:00 p.m. 
 Location:  3501 Civic Center Drive, Rooms 328-330, San Rafael, CA 

 
To:  Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission: 
 
Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust, 
acting on his own behalf and all owners of record, regarding the referenced matter to construct a 
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior 
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the 
“Project”).  The Project complies with all zoning constraints (C-R2) and proposes only a nine 
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest 
height of 20 feet, 7 inches (reduced from 25 ft).  The Property will have a new septic system 
approved by Stinson Beach County Water District that is vastly superior to existing 
environmental contamination in the event of inundation events when compared to existing 
neighboring systems.  
 
Takings Analysis. 
 
Failure to Approve the Project Would Constitute a Taking.  We limit our comments to a 
takings analysis.  Failure to approve the Property would constitute a taking of Brian Johnson’s 
property under the Fifth Amendment to the United States Constitution, as applied to the states 
through the 14 Amendment.  The Fifth Amendment states in pertinent part, “. . . nor shall private 
property be taken for public use, without just compensation.”  [Italics original].  Denial of this 
application would deny Brian Johnson all reasonable investment backed expectations for his 
property.  The 14th Amendment states in pertinent part, “ . . . nor shall any state deprive any 

http://www.rifkindlawgroup.com/
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person of life, liberty, or property, without due process of law . . . .”  [Italics original; Underlined 
emphasis added].  It is rare for a local planning board to have the opportunity to address issues of 
Constitutional import.  This is such an application, requiring your Commission’s careful and 
considered deliberation. We note, Staff recommends conditional approval because disapproval 
would result in an unconstitutional taking. 
 
Similar rights to the 5th and 14th Amendments are provided in the California Constitution.  Cal. 
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when 
just compensation . . . has first been paid to . . . the owner”).  In California, just compensation is 
determined by a jury.  Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5th 151.  An 
inverse condemnation results from the invasion or appropriation of some valuable property right 
by or under the auspices of a public agency, which directly and specially injures the property 
owner.  Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110.  The conduct of the 
public agency must have negatively affected the use or enjoyment of the property in a significant 
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.  
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73 
Cal.App.4th 517. 
 
Failure to Approve the Project Would Create an Action for Inverse Condemnation Against 
the County.  An action for inverse condemnation can be initiated by the property owner for the 
recovery of damages resulting from the improper “taking” of the owner's property by some 
activity or negligence of the agency, or by some cause for which the agency is responsible.  City 
of Los Angeles v. Superior Court (2011) 194 Cal.App.4th 210.  A property owner has an action 
for inverse condemnation whenever a valuable property right is appropriated or impaired by a 
public entity.  Holtz v. Superior Court (1970) 3 Cal.3d 296.  It must be shown that a 
governmental agency has taken some action that has caused an invasion or appropriation of 
private property rights.  Marina Plaza v. California Coastal Zone Conservation Commission 
(1977) 73 Cal.App.3d 311.  A “regulatory taking” occurs when some governmental action so 
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though 
there is no physical invasion or damage to the property and no planned or formal exercise of the 
power of eminent domain.  When a restriction or regulation imposed by a public entity “goes too 
far” it constitutes a taking of private property for public use.  
 
Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair 
economic use of the property and constitute a regulatory taking.  Precluding any building will 
reduce the property here to zero or even negative value when considering insurance and property 
tax obligations.  Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003.  A de minimus 
residual value remaining from a non-economic use does not preclude application of the takings 
rule.  Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial 
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus 
residual value as a wetland.  Here, the property has zero or negative residential value if the 
Project cannot be constructed. 
 
To state a cause of action for inverse condemnation, the property owner must show that there 
was a taking or damaging by a public entity of a valuable property right that the property owner 
possesses, that the taking or damaging was for a public use, and that the invasion or 
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appropriation directly and specially affected the property owner to his or her injury.  City of Los 
Angeles, supra., 194 Cal.App.4th at 221.  Property is “taken or damaged” within the meaning of 
the California Constitution so as to give rise to a claim for inverse condemnation when an 
intangible intrusion onto the property has occurred, which has caused no damage to the property 
but places a burden on the property that is direct, substantial, and peculiar to the property itself.  
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4th 1212.    
 
Substantive Due Process, Equal Protection and Fundamental Fairness Also Require 
Approval of the Project.  Substantive due process as required by the 14th Amendment prevents 
governmental power from being used for purposes of oppression or abuse of governmental 
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently 
keyed to any legitimate state interests.  Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co. 
v. San Bernardino (1995) 32 Cal.App.4th 687.  The California Constitution guarantees an 
individual’s liberty interest to be free from arbitrary adjudicative procedures.  Ryan v. California 
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048.  Here, denial of the 
Project would easily constitute a denial substantive due process because there is no rational basis 
to support such a decision. 
 
Damages.  Compensation is required for a regulatory taking when the regulation denies the 
owner all economically viable use of his or her property. First English Evangelical Lutheran 
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304.  This is also considered a “per 
se” or “categorical” taking, because it is akin to a physical occupation of the property denying 
the owner all economic use of the property.  Here, denial of permits to construct a modest single 
family residence in compliance with zoning, and minimizing impacts under the LCP would be 
construed as a per se categorical taking because there is no viable economic use of the Property.  
The test for regulatory takings requires a comparison of the value that has been taken from the 
property with the value that remains in the property.  Keystone Bituminous Coal Association v. 
DeBenedictis (1987) 480 U.S. 470.  In this case the value would be the fair market value of the 
property at its highest and best use.  Code of Civ. Proc. §1263.320, subd. (a);  Avenida San Juan 
Partnership v. City of San Clemente (2011) 201 Cal.App.44th 1256.  Compensation is based on 
what the property owner has lost, not on what the public has gained from the activity of the 
public entity.  County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4th 615.  
The loss here would be in excess of three million five hundred thousand dollars, based upon 
appraisal value, as well as recovery of attorney’s fees and costs.  Code of Civ. Proc. §1036.  
 
Staff Supports Approval of the Project.  We do not repeat here Staff’s careful and detailed 
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts 
that he paid for additional interests acquired over time with a reasonable expectation that the 
property would be developed.  (Marin County Code §22.70.180).  Brian Johnson and family 
members paid property taxes over the years on the property.  They also have paid approximately 
$328,500 in development costs since 2018.   
 
We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and 
land use designations applicable to the property at the times of Brian Johnson’s various 
acquisitions of partial interests in the property.  Brian Johnson’s total financial investment in the 
property is equal to approximately $385,000.  In sum, he had a reasonable basis to conclude that 
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modest residential development would likely be approved because there was a structure on the 
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while 
the Coastal Commission recommended denial of a proposed subdivision of the property, it did 
not state no development could occur.   
 
Conclusion.  This is not a close case to conclude that denial of the Project will preclude any 
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private 
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property.  Mr. 
Johnson and his family members have invested $328,500 towards development related expenses 
since 2018.  They have paid property taxes, and the Assessor has more than doubled the assessed 
property value in 2021.  Brian Johnson has reasonable expectations to modestly develop the 
property.  Much of the expenses were incurred prior to the County’s 2021 approval of LCP 
provisions that prohibit any development in ESHAs; however, modest development like the 
Project is permitted in ESHAs to eliminate takings claims.  Finally, a March 2023 appraisal of a 
developed property opines fair market value equal to $3,559,000.  The Property complies with 
C-R2 (Coastal, Residential, Two-Family) zoning.  The Property design, siting and size are the 
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no 
project.  Based upon all of these facts, and the law of the United States, California and the Marin 
County Code, we respectfully request that you approve the requested Coastal Permit and 
mitigated negative declaration for the Project.  
 
Sincerely, 
 
RIFKIND LAW & MEDIATION, PC 
 
 
By:__________________________ 
 Leonard A. Rifkind 
LAR/es 
cc:   Client 
 Steve Kinsey, Civic Knit, steve@civicknit.com 
 Sabrina Cardoza, Planner, scardoza@marincounty.org 
 

mailto:steve@civicknit.com
mailto:scardoza@marincounty.org


You don't often get email from legalassist@brekhus.com. Learn why this is important

From: PlanningCommission
To: Cardoza, Sabrina
Subject: FW: 21 Calle del Onda_P3049 formerly P1162
Date: Thursday, July 27, 2023 1:52:12 PM
Attachments: Planning Commission_Calle del Onda_7.27.2023.pdf

Hi Sabrina. This comment came into the PC inbox. I see another one from Lee Rifkind that you were
copied on. Sindy and I were wondering if you will be putting these two (and possibly more) into a
Supplemental Memorandum.
 
Thanks,
Michele
 

From: Jamie Gallagher <legalassist@brekhus.com> 
Sent: Thursday, July 27, 2023 10:50 AM
To: PlanningCommission <PlanningCommission@marincounty.org>
Cc: Elizabeth Brekhus <elizabethb@brekhus.com>
Subject: 21 Calle del Onda_P3049 formerly P1162
 

Dear Planning Commissioners,
 
Please see attached correspondence regarding the above referenced matter from Elizabeth Brekhus.
 
Best regards,
 
Jamie Gallagher
--
Paralegal/Assistant to Elizabeth Brekhus
BREKHUS LAW PARTNERS
1000 Drakes Landing Road
Greenbrae, CA  94904
T:(415) 461-1001
F:(415) 461-7356
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