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COUNTY OF MARIN *,

MEMORANDUM

TO: Marin County Planning Commission
FROM: Sabrina Cardoza, Senior Planner ?504
DATE: July 28, 2023

RE: Planning Commission Hearing of July 31, 2023, Agenda Item 4
Brian Johnson Trust Coastal Permit
21 Calle Del Onda, Stinson Beach
Assessor’s Parcel 195-162-49
Project ID P3049

This supplemental memorandum is intended to provide the Marin County Assessor’s data used
to calculate the average floor area ratio discussed in section 7.C.3 of the Recommended
Resolution.

Additionally, on July 21, 2023 at 10:58 AM, staff received an email from the Stinson Beach County
Water District (SBCWD) following the mailing of the supplemental memorandum dated July 21,
2023 to the Planning Commissioners. The SBCWD email provided notice that the Design
Variance issued on July 20, 2020 for the proposed septic system expired on July 20, 2023.

Lastly, comments received after the Supplemental Memorandum dated July 21, 2023 was posted
on the project website on July 25, 2023, are attached to this memorandum in the order they were
received.

Attachments:
1. Marin County Assessor’s data
Email from Kent Nelson on behalf of Stinson Beach County Water District on July 21, 2023
Email from Jim Zell on July 26, 2023
Email from Len Rifkind on July 27, 2023
Email from Jack Siedman on July 27, 2023

Email from Jamie Gallagher on behalf of Elizabeth Brekhus to the Planning Commission
on July 27, 2023
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Parcel ID Land SqFt Living Area SqFt |Approx FAR

195-162-27 15,600 1,772 11%
195-133-11 2,400 1,745 72%
195-163-30 2,400 980 40%
195-133-10 2,400 1,449 45%
195-163-29 4,800 2,831 19%
195-163-22 4,800 1,432 39%
195-133-30 2,400 1,210 35%
195-134-13 4,800 1,783 35%
195-134-21 3,600 819 39%
195-163-14 2,400 1,304 74%
195-163-15 2,400 1,100 59%
195-163-31 2,400 1,187 52%
195-162-16 2,400 1,058 65%
195-163-16 4,800 2,342 31%
195-163-17 2,400 1,398 51%
195-162-47 4,800 1,471 38%
195-134-12 4,800 1,565 30%
195-164-13 2,400 906 97%
195-163-33 4,800 1,450 31%
195-163-13 2,400 1,316 35%
195-133-09 2,400 960 34%
195-162-26 4,800 1,905 22%
195-164-25 4,800 2,130 39%
195-162-11 5,200 1,687 25%
195-134-20 3,600 1,731 39%
195-162-15 4,800 960 39%
195-164-16 4,800 1,078 31%
195-134-08 2,400 912 61%
195-162-28 4,800 1,894 19%
195-162-08 2,400 833 89%
195-162-29 2,400 1,668 104%
195-162-33 4,800 1,404 77%
195-133-33 7,200 1,770 20%
195-164-19 4,800 1,416 34%
195-133-08 4,800 1,248 73%
195-163-32 4,800 1,556 23%
195-163-34 5,400 1,464 40%
195-134-11 4,800 1,235 34%
195-164-18 7,200 1,830 47%
195-162-09 4,800 1,444 52%
195-201-06 8,832 2,316 12%
195-134-23 4,800 1,496 28%
195-133-36 4,800 832 60%
195-162-17 4,800 817 58%
195-162-37 5,200 1,078 16%
195-162-38 7,200 1,851 11%




195-164-10 5,600 1,282 14%
195-162-40 6,000 1,404 13%
195-164-23 7,500 1,858 10%
195-164-24 7,200 1,497 10%
195-162-42 7,200 1,470 10%
195-134-22 7,200 900 10%
195-201-03 7,559 2,132 10%
195-133-34 9,600 2,500 7%
195-133-32 9,600 3,672 7%
195-162-41 9,600 1,431 7%
195-201-05 12,500 1,640 6%
195-164-01 13,600 3,492 5%
195-163-02 12,800 1,080 5%
195-162-48 13,912 2,186 4%
195-164-22 14,400 1,620 4%
195-163-35 16,000 3,358 4%
195-132-30 17,642 2,508 3%
195-162-50 25,970 1,075 2%
195-152-04 35,200 1,320 1%
195-152-06 45,900 2,863 1%
195-171-16 56,628 2,803 1%
195-134-10 2,400 816 0%
195-133-05 2,400 807 0%
195-134-17 2,400 797 0%
195-133-02 4,800 780 0%
195-134-02 3,360 768 0%
195-134-01 4,400 739 0%
195-162-19 2,400 728 0%
195-134-09 2,400 728 0%
195-133-01 5,600 725 0%
195-133-18 2,400 716 0%
195-164-17 2,400 716 0%
195-162-32 2,400 716 0%
195-163-24 4,700 711 0%
195-133-23 2,400 668 0%
195-133-22 2,400 648 0%
195-133-31 2,400 624 0%
195-164-14 2,400 600 0%
195-134-04 7,200 576 0%
195-162-35 2,400 504 0%
195-134-16 2,400 492 0%
195-164-04 2,400 474 0%
195-163-09 2,400 470 0%
195-133-35 4,500 422 0%




Average Land Average Home |Ave FAR
6,893 1,377 20%

Total Lots 90

Lots exceeding 9 % FAR 53

Percent of lots exceeding 9% FAR 59%




From: Kent Nelson

To: Cardoza, Sabrina

Cc: Rich

Subject: 21 Calle de Onda - Stinson Beach
Date: Friday, July 21, 2023 10:59:29 AM
Attachments: 21 Onda Variance Approval.pdf

You don't often get email from knelson@stinsonwater.org. Learn why this is important

Sabrina,

I saw the public notice for the Planning Commission Hearing scheduled on 7/31/23
regarding the aforementioned property and wanted to bring your attention to SBCWD
Resolution 2020-03.1, which granted a Design Variance for this property subject to a
Design Approval Permit from the District (see attached). This permit was issued on
7/20/20 and expired on 7/20/23.

Per the District’s Title IV — Onsite Wastewater Code, no extensions shall be granted for
Design Permits. If the owner wishes to install an onsite wastewater treatment system at
this location, they will need to reapply for a new Design Permit which will then need to be
approved by the SBCWD Board of Directors.

If you have any questions, please let me know.

Best regards,
-Kent

Kent Nelson, PE
General Manager/CEO

Stinson Beach County Water District
3785 Shoreline Hwy | PO Box 245

Stinson Beach, CA | 94970

e: knelson@stinsonwater.org

p: 415.868.1333


mailto:knelson@stinsonwater.org
mailto:scardoza@marincounty.org
mailto:richs@cswst2.com
https://aka.ms/LearnAboutSenderIdentification
mailto:knelson@stinsonwater.ort

STINSON BEACH COUNTY WATER DISTRICT
RESOLUTION NO. WW 2020-03.1

GRANTING A VARIANCE TO THE REQUIREMENTS OF THE STINSON BEACH
COUNTY WATER DISTRICT WASTEWATER TREATMENT REGULATIONS ORDINANCE
NO. 2014-04 TO REDUCE SETBACK REQUIREMENTS TO A WATER BODY

FOR PROPERTY LOCATED AT 21 CALLE DEL ONDA,
STINSON BEACH

WHEREAS, Brian Johnson and Modestine Bagwiil are the legal owners for the property located 21 Calle
del Onda, Stinson Beach, California, Assessor's Parcel Number 195-162-49; and

WHEREAS, said owners submitted an application for a variance to the requirements of the Stinson Beach
County Water District Code Ordinance No. 2014-04, Section 4.15.100 Site Criteria - Setback, to reduce
setback requirements from a water body to septic tanks, dispersal field, and pretreatment device; and

WHEREAS, the Board of Directors has reviewed the reports of District Staff, adopted a project mitigated
negative declaration and mitigation monitoring and reporting program in compiiance with the California
Environmental Quality Act, and held a hearing on sald application on July 18, 2020, at which all evidence

was presented and considered; and
WHEREAS, the following findings are hereby made regarding the aforementioned variance application:

1. Special circumstances ard sonditions exist on the property which make strict compliance with
the regulations inappropriate:

° The subject property is near the Pacific Ocean; and

. Wave action from periodic storm surges and king tides result in water elevations exceeding
the Mean Higher High Water within 100 feet of the subject property; and

. The sand berm may be overtopped and subject to flooding per Marin County’s C-SMART
study during large storm events; and

® The solils are cohensioniess sand with fast percolation rates below 1 minute per inch; and

2, The variance is necessary for the preservation and enjoyment of a substantial property right:

° There Is insufficient area on the property to meet site criteria setbacks; and

. The variance s necessary to allow the potential development of a single-family residence
for the lowest wastewater design dally flow rate tier of 150-galions; and

. Potential future development will be subject to Design Review and Coast Permitting from
Marin County Planning Department; and

. Sandy solls are a natural condition which cannot be altered, but may be mitigated by
instalfing a raised bed dispersal field with a pretreatment device o reduce organic and
chemical concentrations from the septic tank effluent and to aliow for the proposed building
and site improvements; and

3 The variance will not resull in a cumulative adverse delrimental effect on surface or ground
waters:

. As indicated in the Initial Study / Mitigated Negative Declaration, the project will not have
any potential to degrade the quality of the environment, substantially reduce the habitat
of a fish or wildlife specles, cause a fish or wikilife population to drop below self-
sustaining levels, threaten to eliminate a plant or animal community, reduce the number
or restrict the range of a rare or endangered plant or animal; and

. The wastewater design incorporates best management practices 1o maximize the significant
treatment and dispersal components’ proximity to the highest observed water elevation; and

. The wastewater design contains a standard Intermittent sand filler pretreatment device to
fiiter septic tank efMuent as a mitigation for the fast percolating soils; and

. The wastewater design utilizes a raised bed with a retaining wall to increase separation from
l::coml high groundwater and to protect the dispersal fleld from potsntia! wave erosion;
[

The raisad dispersal bed Is located over three (3) feet from seasonal high groundwater; and
The macropore spaos within the unsaturated sandy solls below the raised bed result in a
highly permeable conditions, allowing for increased vertical movement of pretreatsd effluent
into groundwater as compared to lateral movement towards the acean; and

10of3






. A cut-off switch will automatically terminate Pump operation and dispersal of wastewater if
there is flooding on the subject property; and
. As indicated in the Noble report and updated information, for a 50-year Sea Lave| Rise,

groundwater conditions are anticipated to be more than three feet below the ground level:
W L]

4. The variance will not materially affact adversely the condition of adjacent watercourses of weflands,
the conditions of subsurface water under adjacent proparties, the health or safety of

mgorwomlnmeneighbomoodofﬂ\epmmny. or the general health and safety of the

. To ensure the mitigation measures and project revisions identified in the Initial Study /
Mitigated Negative Declaration are implemented, the District shafl adopt the Mitigation
Monttoring and Report Program to mitigate or avoid significant environmentai effects; and

. As indicated in the Biological Site Assessment, there are no jurisdictional aquatic
:ogmunlties {(wetland or stream corridors) present within or adjacent to the subject property,

. The project site does not contain any resource listed in, or determined to be efigible by, the
State Historical Resource Commission and does not contain a resource included in a local
register of historic resources or identified as significant in a historical resource survey; and

. The subject property Is located approximately 100 feet inland from the ocean high water
mark and approximately 350 feet from Easkoot Cresk; and

® The subject property is outside the Easkoot Creek flood zone; and

e The sandy soils on the subject property make potential future watercourse or wetland
conditions unlikely; and

) The design meets criteria for a standard intermittent sand filter system which incorporates
pretreatment of septic tank effiuent to mitigate the fast percolating soils; and

. The wastewater system will be inspected once during the first year of operation with
subsequently monitoring frequency to be determined by District staff; and

WHEREAS, this variance shall become effective upon granting of a “Design Approval Permit” which will be
granted for a period of three (3) years; and

WHEREAS, issuance of a wastewater system Design Approval Permit does not determine the ability to
develop a lot, nor does it determine the issuance of a building permit; and

WHEREAS, the wastewater system approval shall not be construed fo reduce or impede or otherwise

interfere with any additional requirements that may be imposed by any law, ordinance, rule, or regulation of
a legally constituted authority having jurisdiction over such matters; and

WHEREAS, issuance of a wastewater system construction permit shall require a current Marin County
Building Permit; and

WHEREAS, this Resolution shall become null and void if the Marin County Building Permit is suspended;
and

\M-G!EAS,hisRasoluﬁonrepmenhadedslononaspedﬁcvarhncupplicaﬂonbasedmonaudque
set of circumstances and conditions and, thus, this decision shall not constitute a precadent and shauld not
be interpreted fo be a basis for future decisions with regard to other specific vardance applications; and

WHEREAS, this Resolution applies to the Raised Bed/Sand Filter System designed by AYS Engineering
Group and subject to design modifications spproved by the District Engineer and listed below: and

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE STINSON BEACH
COUNTY WATER DISTRICT, that a variance to the requirements of the Stinson Beach County Water
District Regulation Ordinance No. 2014-04, to permit an excaption to Section 4.15.100 is hereby granted
subject to the following conditions:

8. mWw-ppuammauMemnny,m.mamtwmmmommm,
officers, and employses from any and all claims, actions, lawsuits, damages, losses, liabilities
svising or resulting from any District's decision or approval pertaining to this project, including
any action to attack, st eside or vold such decision or approval, This obligation o indemnify,
defend and hoid harmiess shall include, but not be limited to, paying all fees and costs
incurred by legal counsel of the District's choics in representing the District in connection with
such claims, actions, or lawsuits, any expert fees, and any award of damages, judgments,
verdicts, court costs or attomeys' fees in any such claims, actions or lawsuits; and

b. KU\élppﬂuMdounotagmblndomnw.dohnd.andholdhanmutheblsmaasamad
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above, this Resolution and any subsequent permits issued by the District for the property shall
become null and void; and

¢. Payment by the applicant of all District's cost for compliance with CEQA within 60 calendar
days following the Boerd hearing; and

d. The owner shall record a dead restriction at the County of Marin Recorders Office requiring the
current and all future property owners to join in a shared wastewater system in perpetuity, if
approved by commanity; and

e. The ownershall record a deed restriction at the County of Marin Recorders Office requiring the
current and all future property owners 10 remove all structures on the subject property at such
time as the State or County orders removal based on an increased level of coastal hazard;
and

f. ltthe applicant does not pay the District's cost for compliance with CEQA within 60 calendar
days following the adoption of this Resolution, this Resolution shall become null and void.

g. Prior to Issuanc of the District's Construction Permit, provide a copy of the County Building
Pemit; and

h. Instaliation of an Intermiitent septic system with a maximum dally discharge limit of 150 galions
and an average dally discharge of 100 gallons as shown in the “Revised Rasised Bed/Sand
Filter System" prepared by AYS Engineering. and

i. Installation of a raised bed dispersal field 82-feet from a water body; and

J]. Installation of water conservation plumbing fixtures (1.6-gallon flush toilets and low-flow

showerheads); and

Screening of all sewer roof vents to prevent mosquito infestation of the septic tank; and

Following the issuance of a Discharge Permit, an annual inspection of the wastewater system

shall be performed by District staff within the 1% year of operation; and

m. Following the 1* inspection of the wastewater system, District staff shall determine subsequent
inspection frequency {with a minimum biennial inspection frequency); and

Lt o

ADOPTED this 18* day of July 2020 at a duly hekd Board of Directors meeting by the following vote:

AYES: Baskin, Boucke, Cross, Neisen
NOES:
ABSTAIN: Zell

ABSENT:
(Lawrence A. Baskin, Board of Directors President
Stinson Beach County Water District
ATTEST:

f. 26 j:%én :‘!éé (Seal)
Ed Schmidt, Secretary to the Boa ral Manager

Stinson Beach County Water Distriot
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Board of Directors

President
Lawrence A. Baskin

Vice President
Sandra Cross

Directors
Barbara Boucke
Morey Nelsen
Jim Zell

Treasurer
Judy Stemen

General Manager
Ed Schmidt

District Counsel
Patrick Miyaki

SBCWD

STINSON BEACH COUNTY WATER DISTRICT

3785 Shoreline Highway ¢ P.O. Box 245 Stinson Beach, CA 94970

Phone: (415) 868-1333 Facsimile: (415) 868-9417
E-mail: sbewd@stinson-beach-cwd.dst.ca.us  Website: http:/Stinson-Beach-cwd.dst.ca.us

DESIGN APPROVAL PERMIT
July 20, 2020

Mr. Brian Johnson
P.O. Box 1139
Homewood, QA 96141

21 Calle del Onda
195-162-49

ADDRESS :
ACCOUNT/APN :

Dear Mr. Johnson,

The Stinson Beach County Water District hereby grants this Design Approval Permit for
the wastewater system at the above referenced property. The pemmitis granted based
on AYS Engineering design plans received March 16, 2020. The maximum and
average daily wastewater flow rate shall be 150 and 100 gallons, respectively. Further
conditions of approval are listed in Resolution WW 2020-03 and WW 2020-063.1. This
permit is valid for a period of three (3) years commencing from the above listed date. No

extensions shall be granted.

Prior to the start of construction of the wastewater system, the following items
need to be completed (forms available at District office):

1. Application/Issuance of a Construction Permit for an onsite wastewater system and
payment of required permit fee. This permit is required prior to the commencement
of construction of any onsite wastewater system within the District.

2. Application/lssuance of a Temporary Restroom Permit and payment of required
permit fee (if applicable). This permit is required prior to installation and use of a

temporary (portable/chemical) toilet on the premises.
During Construction, the following items shall be completed:

3. Prior to excavation, the Contractor shall stake-out the corners of all proposed septic
tanks and dispersal beds as shown on the design plan. District staff shall review and
approve the layout prior to excavation and installation of the septic system.

4. Periodic construction observations for tank water tightness testing, dispersal field
pressure testing, pretreatment device pressure testing, float switch operations,
control panel operation, and all other items listed in the design plans shall be
scheduled by the Contractor. The Contractor shall schedule both the Licensed
Designer and District Staff to be present at the same time. Construction





July 20, 2020

observations (i.e. layout, pressures tests, and final system operation) which requires
the District Engineer shall be scheduled on a Monday during business hours.

Upon completion of the wastewater system, the following items shall be
completed:

S. A final observation of the system operation & erosion control measures shall be
scheduled by the installation Contractor with District staff and the Designer. The
District shall issue a discharge permit if the septic system installation is in general
compliance with the design plans, regulations, resolution, and items listed herein.
Leaks and other noticeable problems shall constitute a failure and require
rescheduling of an observation by the Contractor.

Prior to the issuance of a Discharge Permit, when construction of the wastewater
system is completed, the following items shall be submitted to the SBCWD office
for approval:

6. A final letter of completion by the Designer that includes the following language: /
(name of designer, professiona title and state registration no.) do hereby certify that
based upon my inspections of ifie work performed on the wastewater disposal
system pursuant to the repair/construction permit issued on (permit date) conformed
to the plans and specifications prepared by me as approved by the Stinson Beach
County Water District. This certification shall be dated and signed under penalty of

perjury.

7. “As-built” (record) drawings indicating all revisions and actual location of all installed
system components shall be provided by the Designer.

8. The Contractor shall sign and date the completion of the septic system on the
Construction Permit in the District Office.
If you have any questions or comments, please contact the District.
Sincerely,
Ed Schmidt
General Manager

cc: Troy Pearce froy@aysengineering.com , Steve Kinsey steve@civicknit.com
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From: Patricia Conway

To: Cardoza, Sabrina

Ce: Marisa Atamian-Sarafian; ELIZABETH A. BREKHUS, ESQ.; Jack Siedman, Esq.
Subject: Re: 21 Onda: Two Emails for our comment letters...

Date: Friday, July 21, 2023 4:05:21 PM

Attachments: Marin County Memo- Repetitive Loss Area 3.2023.pdf

Dear Sabrina,

We received notice that a Supplemental Memorandum was posted for the July 31, 2023 hearing. I did not see anything the Planning Page or the Environmental Review Page. Ialso
wanted to note that all of the comments submitted during the January 9-February 8, 2023 comment period have been omitted.

Could you please send us the following:
o Latest Supplemental Memorandum for July 31, 2023 meeting;
 Supplemental Staff Report, if any;
o Supplemental Environmental Review, if any;
o All Public Comments submitted in 2023;
o All Inter-Agency Comments submitted in 2023, including but not limited to by the California Coastal Commission and / or Dept. Public Works.

Our client also received the following notice from the Marin County Dept. of Public Works that the area is designated a Repetitive Loss Area by FEMA, and we would like to know if
this issue has been addressed by the Planning Department.

Thank you,

Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice: The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege. It

is intended only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail. If the person

actually receiving this message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the

named recipient, any use dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please
immediately notify us by telephone and return the original message to us at the above address via the U.S. Postal Service.

On Tue, Jan 31, 2023 at 1:31 PM Cardoza, Sabrina <scardoza@marincounty.org> wrote:
Hi Marisa,

You can send to both. Any comments that are sent directly to me regarding the environmental review will be forwarded to the Environmental Review team. They manage the
environmental review process but I will make sure your comments get to them.

Best,

Sabrina Cardoza (she/her)

#%% Please note that I may be working remotely. Phone calls will be responded to in the order they are received.***

Senior Planner | County of Marin

Community Development Agency, Planning Division
3501 Civic Center Drive, Suite 308

San Rafael, CA 94903

415-473-3607 T

415-473-7880 F

COUNTY OF MaRIN

From: Marisa Atamian-Sarafian <mari; mian@com| m>

Sent: Tuesday, January 31, 2023 1:22 PM

To: ELIZABETH A. BREKHUS, ESQ. <Elizabethb@brekhus.com>; Jack Siedman, Esq. <jsiedman@yahoo.com>; Patricia Conway, Esq. <patrici rekh m>
Subject: 21 Onda: Two Emails for our comment letters...
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DIRECTOR
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Waste Management

Quality, Excellence, Innowvation

Dear Marin County Resident:

Marin County is concerned about flooding has active programs to help protect
residents and property from future flooding. Marin County is sending you this letter
because your property has been identified as located in a Repetitive Loss Area. A
Repetitive Loss Area is an area where repetitive flood loss claims have been filed with
the Federal Emergency Management Agency (FEMA). FEMA defines a repetitive loss
area as a group of parcels which have similar flood risks to one or more parcels that

have filed multiple claims for flood losses in a ten-year period.! Marin County
continuously seeks to review and address repetitive flooding around the County and
participates in the National Flood Insurance Program (NFIP).

As part of the NFIP program at effort, the County is updating our Repetitive Loss Area
(RLA) Analysis. The 2022 Repetitive Loss Area (RLA) Analysis which assesses drainage
patterns, causes of flooding, and suggests mitigation measures. Many of the Repetitive

Loss Areas are located within FEMA Community Rating System (CRS) communities and
receive discounts on their flood insurance based on these efforts

The County is requesting your input on the description of flood hazards and flood
protection recommendations identified the 2022 RLA Analysis report. The 2022 RLA
report Is posted at https://publicworks.marincounty.org/fema-resources/. Please

provide comments via the online survey at https://www.surveymonkey.com/r/RLAA-
Survey.

The County encourages property owners in repetitive loss areas to implement flood
mitigation measures, maintain and frequently clean their drainage facilities (ditches,
drains, etc.) of debris. Please review the suggested mitigation measures for your area

that have been identified in the RLA Analysis report. Additional information on FEMA,
flood insurance, drainage system maintenance and other topics is available at the

County FEMA/CRS website at https://publicworks.marincounty.org/fema-flood-

information-national-flood-insurance-program-nfip/, and the Marin County
Stormwater — Pollution — Prevention  Program  (MCSTOPPP) — website  at
https://mcstoppp.or

Thank you for your response which helps improve flood resilience and supports Marin
County’s compliance with federal laws and qualification for community-wide
insurance premium discounts. If you have any questions about the CRS Program or the
online survey, please contact Beb Skye at 415-473-4284 or bskye@marincounty.org.

Sincerely

-...‘ /\ ﬂ
Hannah F. Lee, P.E., CFM
Senior Civil Engineer

Marin County Department of Public Works
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They've made it so confusing. Can we just email all prepared by Feb. 8th to both envplanning@marincounty.org and scardoza@marincounty.org to cover ourselves?
THANKS! Can't hurt...

Marisa Atamian-Sarafian, COMPASS

DRE 01482275 | Realtor®

510.913.2242

Email Disclaimer: https://www.marincounty.org/main/disclaimers

Patricia K. Conway, Esq.
Brekhus Law Partners

1000 Drakes Landing Road
Greenbrae, CA 94904
phone: (415) 461-1001
facsimile: (415) 461-7356

Confidentiality Notice: The information contained in this message is protected by the attorney/client privilege and/or the attorney work product privilege. It is intended
only for the use of the individual named above, and the privileges are not waived by virtue of this having been sent by e-mail. If the person actually receiving this
message or any other reader of this message is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, any use
dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please immediately notify us

by telephone and return the original message to us at the above address via the U.S. Postal Service.

ReplyReply allForward
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Dear Marin County Resident:

Marin County is concerned about flooding has active programs to help protect
residents and property from future flooding. Marin County is sending you this letter
because your property has been identified as located in a Repetitive Loss Area. A
Repetitive Loss Area is an area where repetitive flood loss claims have been filed with
the Federal Emergency Management Agency (FEMA). FEMA defines a repetitive loss
area as a group of parcels which have similar flood risks to one or more parcels that

have filed multiple claims for flood losses in a ten-year period.! Marin County
continuously seeks to review and address repetitive flooding around the County and
participates in the National Flood Insurance Program (NFIP).

As part of the NFIP program at effort, the County is updating our Repetitive Loss Area
(RLA) Analysis. The 2022 Repetitive Loss Area (RLA) Analysis which assesses drainage
patterns, causes of flooding, and suggests mitigation measures. Many of the Repetitive

Loss Areas are located within FEMA Community Rating System (CRS) communities and
receive discounts on their flood insurance based on these efforts

The County is requesting your input on the description of flood hazards and flood
protection recommendations identified the 2022 RLA Analysis report. The 2022 RLA
report Is posted at https://publicworks.marincounty.org/fema-resources/. Please

provide comments via the online survey at https://www.surveymonkey.com/r/RLAA-
Survey.

The County encourages property owners in repetitive loss areas to implement flood
mitigation measures, maintain and frequently clean their drainage facilities (ditches,
drains, etc.) of debris. Please review the suggested mitigation measures for your area

that have been identified in the RLA Analysis report. Additional information on FEMA,
flood insurance, drainage system maintenance and other topics is available at the

County FEMA/CRS website at https://publicworks.marincounty.org/fema-flood-

information-national-flood-insurance-program-nfip/, and the Marin County
Stormwater — Pollution — Prevention  Program  (MCSTOPPP) — website  at
https://mcstoppp.or

Thank you for your response which helps improve flood resilience and supports Marin
County’s compliance with federal laws and qualification for community-wide
insurance premium discounts. If you have any questions about the CRS Program or the
online survey, please contact Beb Skye at 415-473-4284 or bskye@marincounty.org.

Sincerely

-...‘ /\ ﬂ
Hannah F. Lee, P.E., CFM
Senior Civil Engineer

Marin County Department of Public Works
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From: zelljas@aol.com

To: Cardoza, Sabrina
Subject: 21 Calle Del Onda
Date: Wednesday, July 26, 2023 11:14:43 AM

[You don't often get email from zelljas@aol.com. Learn why this is important at

https://aka.ms/I.earnAboutSenderldentification ]

I strongly object to the proposed project at 21 Calle Del Onda as it would certainly result in the destruction of one of
the last natural dunes in Stinson Beach. All this at a time when the County of Marin is promoting sand dunes as a
great resource to help with sea level rise, climate change and greater and more frequent, intense winter storms.
Thank you, Jim Zell, 6 Calle Del Onda, Stinson Beach.

Sent from my iPad


mailto:zelljas@aol.com
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From: Jack Siedman

To: Cardoza, Sabrina

Cc: Marisa Atamian-Sarafian; Elizabeth Brekhus
Subject: from Jack Siedman

Date: Thursday, July 27, 2023 1:57:11 PM

Attachments: friedman MCC(1).pdf

July 27, 2023
EMAIL TO
Sabrina Cardoza
Re: Coastal Permit Application

# P3049

cc: Marisa.atamian-Sarafian

Elizabeth Brekhus

Hello Sabrina:

Please find attached a copy of the letter | sent to County Planning on June 22,
2023 regarding the project at 21 Calle del Onda, Stinson Beach. | understand the
letter has not been included in the County’s file. Please include it at once for
consideration in this matter. Thank you.

Sincerely,

// Jack Siedman //

Jack Siedman
Attorney at Law
P.O. Box 37
Bolinas, CA 94924


mailto:jsiedman@yahoo.com
mailto:scardoza@marincounty.org
mailto:marisa.atamian@compass.com
mailto:elizabethb@brekhus.com

JACK SIEDMAN
ATTORNEY AT Law
P.O. Box 37
BoLiNnAas, CALIFORNIA 94924

TELEPHONE: (415) 868-0997 E-MaiL: jsiedman@yahoo.com
June 22, 2023

Marin County Community
Development Agency

Planning Division

3501 Civic Center Dr., Ste. 308
San Rafael, CA 94903-4157

Re: Coastal Permit Application P3049
21 Calle del Onda, Stinson Beach

Dear Planners:

I represent Robert Friedman, who owns property located at 17 Calle del Onda,
which is adjacent to the above-referenced parcel. I previously wrote you on July 29,
2021, and on November 9, 2021, expressing concerns over this project, the latter
specifically addressed to the applicant’s claim that CEQA review by the Stinson Beach
Water District satisfied CEQA requirements. As I stated in that letter the Water District’s
review was limited to issues of waste water only, and did not otherwise address the issues
required to be addressed by CEQA.

Since then, there has been some modification of the proposed project, including
removal of the garage and reduction of the house’s size from 1500 sq. ft to 1200 sq. ft.
Nevertheless, it continues to be my client’s view, shared with virtually every one of his
neighbors, that the project is fundamentally flawed and ill-conceived for its location.

['understand that you have been provided with a copy of ESA’s Stinson Beach
Adaptation Response Collaboration dated April 24, 2023. That comprehensive study
enumerates some half-dozen environmental “vulnerabilities™ which collectively lead to
the obvious conclusion that no building should be allowed at this site.

1. Easkoot Creek. In a letter to you dated February 3, 2023 from the Coastal
Commission Staff, it was specifically pointed out that any development within the 100-
year flood plain is contrary to the provisions of the LCP, Unit 1, Policy IV-30, and
contrary to Marin Code Sec. 27.56.130L. In addition, the staff expressed concern that, in
general, the project would have adverse impacts to environmentally sensitive habitat
areas, including the Creek.

2. Erosion, Storm Flooding and Wave Run-up. After the storms in January of
this year it became apparent that these issues were not something to be worried about in
the future. In an article appearing in the January 23, 2023 edition of the San Francisco






Marin County Community
June 22, 2023
Page Two -

Chronicle Sarah Jones, then acting director of CDA, toured Stinson Beach after those
storms and said: “One thing this has told us is this s not a someday kind of thing.”
Photos of waves running over the dunes and down the Calle’s clearly demonstrate the
vulnerability of this project site to continued erosion, flooding and wave run up.

3. Septic. In the October 23, 2022 edition of the San Francisco Chronicle the
following item appeared:

Septic tide Home septic systems in communities
near the coast are becoming less practical as rising
sea levels cause ocean water to seep into the soil
needed for wastewater to be treated and flushed
into the environment, a report warns. As
groundwater rises with the sea, coastal septic
systems no longer work well, with a mix of
groundwater and untreated waste being pushed to
the surface.”

Therefore, whatever conditions are currently used as the basis for allowing any
septic system are temporary and will only diminish over time, thus threatening the
surrounding ecosystem.

4.  CEQA. Ifthere was ever a project which required a complete and
comprehensive review of CEQA requirements, this is that project, and cannot be avoided
with a Negative Declaration. Unless and until such a comprehensive report is submitted
addressing all of the issues discussed above the application cannot be approved.

5. Common Sense. In addition to the above there must be some consideration
given to the common sense of not building a home with a septic system at the Stinson
Beach sand dunes, especially near Easkoot Creek. From an environmental view, as well
as benefit to the public, the site needs to remain undeveloped.

Thank you for your.consideration in this matter. I hope your decision will concur
with the conclusion that this is an ill-conceived project and should not be allowed.

gl——

Jack Siedman

Sincerely,

JS/ms
cc: client
Elizabeth Brekhus






Tele (415) 868-0997
jsiedman@yahoo.com

CONFIDENTIALITY NOTICE: This message is covered by the Electronic
Communications Act, 19 U.S.C. §§2510-2521 and is confidential and legall
privileged. The information contained in this message is intended only for the use of
the above named recipient. If you are not the intended recipient, or an agent or
employee thereof responsible to deliver it to the intended recipient, you are hereby

notified that any dissemination, distribution, disclosure or copying of this
ommunication, including all attachments, is strictly prohibited. If have received

this communication in error, please immediately notify us by telephone at (415) 868-
0997 and destroy the original message.

COPYRIGHT NOTICE: This email and any attachments are also subject to Federal
Copyright Law and no part of them may be reproduced, adapted or transmitted
without the written permission of the copyright owner.
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From: Len Rifkind

To: PlanningCommission

Cc: steve@civicknit.com; Cardoza, Sabrina; Alyce Johnson

Subject: 21 Calle Del Onda, Stinson Beach, CA; Project ID: P3049

Date: Thursday, July 27, 2023 1:06:10 PM

Attachments: 2023-07-27 Marin County Planning Commission 21 Calle Del Onda Stinson Beach.pdf

Some people who received this message don't often get email from len@rifkindlawgroup.com. Learn why this is
important

Dear Planning Commissioners:

Please find attached our correspondence regarding a takings analysis as it will apply to your
decision regarding the referenced property to be heard at your July 31, 2023 public hearing.

Leonard (“Len”) A. Rifkind

RIFKIND LAW & MEDIATION, PC
1010 B Street, Suite 200

San Rafael, California 94901

T: 415-785-7988,

C: 415-308-8269

E: len@rifkindlawgroup.com

W: www.rifkindlawgroup.com
Named to Superlawyers, Northern California Real Estate Law, 2012-2023
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https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.rifkindlawgroup.com%2F&data=05%7C01%7Cscardoza%40marincounty.org%7C9e057fba4f8a489e788508db8edcb673%7Cd272712e54ee458485b3934c194eeb6d%7C0%7C0%7C638260851698072385%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=zKeEheyzu6BhLAvWo3HWb5ahTLnbfZFXwppbZNhbN%2Bw%3D&reserved=0

Re:

Rifkind Law & Mediation, PC

1010 B Street, Suite 200, San Rafael, CA 94901
Telephone: (415) 785-7988 * www.rifkindlawgroup.com

Leonard A. Rifkind
len@rifkindlawgroup.com

July 27, 2023

VIA EMAIL ONLY: planningcommission@marincounty.org
Marin County Planning Commission

Community Development Agency

3501 Civic Center Drive, Rom 308

San Rafael, CA 94903

Agenda Item: Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49)

Public Hearing Date: July 31, 2023

Project ID: P3049

Time: 1:00 p.m.

Location: 3501 Civic Center Drive, Rooms 328-330, San Rafael, CA

To: Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission:

Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust,
acting on his own behalf and all owners of record, regarding the referenced matter to construct a
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the
“Project”). The Project complies with all zoning constraints (C-R2) and proposes only a nine
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest
height of 20 feet, 7 inches (reduced from 25 ft). The Property will have a new septic system
approved by Stinson Beach County Water District that is vastly superior to existing
environmental contamination in the event of inundation events when compared to existing
neighboring systems.

Takings Analysis.

Failure to Approve the Project Would Constitute a Taking. We limit our comments to a
takings analysis. Failure to approve the Property would constitute a taking of Brian Johnson’s
property under the Fifth Amendment to the United States Constitution, as applied to the states
through the 14 Amendment. The Fifth Amendment states in pertinent part, . . . nor shall private
property be taken for public use, without just compensation.” [Italics original]. Denial of this
application would deny Brian Johnson all reasonable investment backed expectations for his
property. The 14™ Amendment states in pertinent part, . . . nor shall any state deprive any
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person of life, liberty, or property, without due process of law . . ..” [Italics original; Underlined
emphasis added]. It is rare for a local planning board to have the opportunity to address issues of
Constitutional import. This is such an application, requiring your Commission’s careful and
considered deliberation. We note, Staff recommends conditional approval because disapproval
would result in an unconstitutional taking.

Similar rights to the 5™ and 14" Amendments are provided in the California Constitution. Cal.
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when
just compensation . . . has first been paid to . . . the owner”). In California, just compensation is
determined by a jury. Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5 151. An
inverse condemnation results from the invasion or appropriation of some valuable property right
by or under the auspices of a public agency, which directly and specially injures the property
owner. Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110. The conduct of the
public agency must have negatively affected the use or enjoyment of the property in a significant
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73
Cal.App.4" 517.

Failure to Approve the Project Would Create an Action for Inverse Condemnation Against
the County. An action for inverse condemnation can be initiated by the property owner for the
recovery of damages resulting from the improper “taking” of the owner's property by some
activity or negligence of the agency, or by some cause for which the agency is responsible. City
of Los Angeles v. Superior Court (2011) 194 Cal.App.4™ 210. A property owner has an action
for inverse condemnation whenever a valuable property right is appropriated or impaired by a
public entity. Holtz v. Superior Court (1970) 3 Cal.3d 296. It must be shown that a
governmental agency has taken some action that has caused an invasion or appropriation of
private property rights. Marina Plaza v. California Coastal Zone Conservation Commission
(1977) 73 Cal.App.3d 311. A “regulatory taking” occurs when some governmental action so
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though
there is no physical invasion or damage to the property and no planned or formal exercise of the
power of eminent domain. When a restriction or regulation imposed by a public entity “goes too
far” it constitutes a taking of private property for public use.

Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair
economic use of the property and constitute a regulatory taking. Precluding any building will
reduce the property here to zero or even negative value when considering insurance and property
tax obligations. Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003. A de minimus
residual value remaining from a non-economic use does not preclude application of the takings
rule. Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus
residual value as a wetland. Here, the property has zero or negative residential value if the
Project cannot be constructed.

To state a cause of action for inverse condemnation, the property owner must show that there
was a taking or damaging by a public entity of a valuable property right that the property owner
possesses, that the taking or damaging was for a public use, and that the invasion or





appropriation directly and specially affected the property owner to his or her injury. City of Los
Angeles, supra., 194 Cal. App.4™ at 221. Property is “taken or damaged” within the meaning of
the California Constitution so as to give rise to a claim for inverse condemnation when an
intangible intrusion onto the property has occurred, which has caused no damage to the property
but places a burden on the property that is direct, substantial, and peculiar to the property itself.
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4™ 1212.

Substantive Due Process, Equal Protection and Fundamental Fairness Also Require
Approval of the Project. Substantive due process as required by the 14™ Amendment prevents
governmental power from being used for purposes of oppression or abuse of governmental
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently
keyed to any legitimate state interests. Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co.
v. San Bernardino (1995) 32 Cal.App.4"™ 687. The California Constitution guarantees an
individual’s liberty interest to be free from arbitrary adjudicative procedures. Ryan v. California
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4"™ 1048. Here, denial of the
Project would easily constitute a denial substantive due process because there is no rational basis
to support such a decision.

Damages. Compensation is required for a regulatory taking when the regulation denies the
owner all economically viable use of his or her property. First English Evangelical Lutheran
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304. This is also considered a “per
se” or “categorical” taking, because it is akin to a physical occupation of the property denying
the owner all economic use of the property. Here, denial of permits to construct a modest single
family residence in compliance with zoning, and minimizing impacts under the LCP would be
construed as a per se categorical taking because there is no viable economic use of the Property.
The test for regulatory takings requires a comparison of the value that has been taken from the
property with the value that remains in the property. Keystone Bituminous Coal Association v.
DeBenedictis (1987) 480 U.S. 470. In this case the value would be the fair market value of the
property at its highest and best use. Code of Civ. Proc. §1263.320, subd. (a); Avenida San Juan
Partnership v. City of San Clemente (2011) 201 Cal.App.44™ 1256. Compensation is based on
what the property owner has lost, not on what the public has gained from the activity of the
public entity. County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4™ 615.
The loss here would be in excess of three million five hundred thousand dollars, based upon
appraisal value, as well as recovery of attorney’s fees and costs. Code of Civ. Proc. §1036.

Staff Supports Approval of the Project. We do not repeat here Staff’s careful and detailed
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts
that he paid for additional interests acquired over time with a reasonable expectation that the
property would be developed. (Marin County Code §22.70.180). Brian Johnson and family
members paid property taxes over the years on the property. They also have paid approximately
$328,500 in development costs since 2018.

We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and
land use designations applicable to the property at the times of Brian Johnson’s various
acquisitions of partial interests in the property. Brian Johnson’s total financial investment in the
property is equal to approximately $385,000. In sum, he had a reasonable basis to conclude that





modest residential development would likely be approved because there was a structure on the
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while
the Coastal Commission recommended denial of a proposed subdivision of the property, it did
not state no development could occur.

Conclusion. This is not a close case to conclude that denial of the Project will preclude any
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property. Mr.
Johnson and his family members have invested $328,500 towards development related expenses
since 2018. They have paid property taxes, and the Assessor has more than doubled the assessed
property value in 2021. Brian Johnson has reasonable expectations to modestly develop the
property. Much of the expenses were incurred prior to the County’s 2021 approval of LCP
provisions that prohibit any development in ESHAs; however, modest development like the
Project is permitted in ESHAs to eliminate takings claims. Finally, a March 2023 appraisal of a
developed property opines fair market value equal to $3,559,000. The Property complies with
C-R2 (Coastal, Residential, Two-Family) zoning. The Property design, siting and size are the
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no
project. Based upon all of these facts, and the law of the United States, California and the Marin
County Code, we respectfully request that you approve the requested Coastal Permit and
mitigated negative declaration for the Project.

Sincerely,

RIFKIND LAW & MEDIATION, PC

A .

Leonard A. Rifkind

LAR/es

cc: Client
Steve Kinsey, Civic Knit, steve@civicknit.com
Sabrina Cardoza, Planner, scardoza@marincounty.org
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Re:

Rifkind Law & Mediation, PC

1010 B Street, Suite 200, San Rafael, CA 94901
Telephone: (415) 785-7988 * www.rifkindlawgroup.com

Leonard A. Rifkind
len@rifkindlawgroup.com

July 27, 2023

VIA EMAIL ONLY: planningcommission@marincounty.org
Marin County Planning Commission

Community Development Agency

3501 Civic Center Drive, Rom 308

San Rafael, CA 94903

Agenda Item: Brian John Trust Coastal Permit and Subsequent Mitigated Negative Declaration
at 21 Calle Del Onda, Stinson Beach, CA (APN 195-162-49)

Public Hearing Date: July 31, 2023

Project ID: P3049

Time: 1:00 p.m.

Location: 3501 Civic Center Drive, Rooms 328-330, San Rafael, CA

To: Ms. Margot Biehle, Chair, and Members of the Marin County Planning Commission:

Our firm represents the applicant/owner Brian Johnson, Trustee of the Brian Johnson Trust,
acting on his own behalf and all owners of record, regarding the referenced matter to construct a
new one-story 1,296 square-foot single family residence (reduced from 1,488 SF) and the prior
proposed 288 square foot garage has been eliminated, on a vacant lot in Stinson Beach (the
“Project”). The Project complies with all zoning constraints (C-R2) and proposes only a nine
(9) percent floor area ratio (half the average FAR of 20% within a 600-foot radius), and a modest
height of 20 feet, 7 inches (reduced from 25 ft). The Property will have a new septic system
approved by Stinson Beach County Water District that is vastly superior to existing
environmental contamination in the event of inundation events when compared to existing
neighboring systems.

Takings Analysis.

Failure to Approve the Project Would Constitute a Taking. We limit our comments to a
takings analysis. Failure to approve the Property would constitute a taking of Brian Johnson’s
property under the Fifth Amendment to the United States Constitution, as applied to the states
through the 14 Amendment. The Fifth Amendment states in pertinent part, . . . nor shall private
property be taken for public use, without just compensation.” [Italics original]. Denial of this
application would deny Brian Johnson all reasonable investment backed expectations for his
property. The 14™ Amendment states in pertinent part, . . . nor shall any state deprive any
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person of life, liberty, or property, without due process of law . . ..” [Italics original; Underlined
emphasis added]. It is rare for a local planning board to have the opportunity to address issues of
Constitutional import. This is such an application, requiring your Commission’s careful and
considered deliberation. We note, Staff recommends conditional approval because disapproval
would result in an unconstitutional taking.

Similar rights to the 5™ and 14" Amendments are provided in the California Constitution. Cal.
Const. Art. 1, §19 (“Private property may be taken or damaged for a public use and only when
just compensation . . . has first been paid to . . . the owner”). In California, just compensation is
determined by a jury. Property Reserve, Inc. v. Superior Court (2016) 1 Cal. 5 151. An
inverse condemnation results from the invasion or appropriation of some valuable property right
by or under the auspices of a public agency, which directly and specially injures the property
owner. Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110. The conduct of the
public agency must have negatively affected the use or enjoyment of the property in a significant
manner, lowering its value, imposing a physical burden, or decreasing the income it produced.
San Diego Metropolitan Transit Development Board v. Handlery Hotel, Inc. (1999) 73
Cal.App.4" 517.

Failure to Approve the Project Would Create an Action for Inverse Condemnation Against
the County. An action for inverse condemnation can be initiated by the property owner for the
recovery of damages resulting from the improper “taking” of the owner's property by some
activity or negligence of the agency, or by some cause for which the agency is responsible. City
of Los Angeles v. Superior Court (2011) 194 Cal.App.4™ 210. A property owner has an action
for inverse condemnation whenever a valuable property right is appropriated or impaired by a
public entity. Holtz v. Superior Court (1970) 3 Cal.3d 296. It must be shown that a
governmental agency has taken some action that has caused an invasion or appropriation of
private property rights. Marina Plaza v. California Coastal Zone Conservation Commission
(1977) 73 Cal.App.3d 311. A “regulatory taking” occurs when some governmental action so
restricts the owner's use and enjoyment of the property that it amounts to a “taking” even though
there is no physical invasion or damage to the property and no planned or formal exercise of the
power of eminent domain. When a restriction or regulation imposed by a public entity “goes too
far” it constitutes a taking of private property for public use.

Here, failure to approve the Project will “go too far” because it will prevent reasonable and fair
economic use of the property and constitute a regulatory taking. Precluding any building will
reduce the property here to zero or even negative value when considering insurance and property
tax obligations. Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003. A de minimus
residual value remaining from a non-economic use does not preclude application of the takings
rule. Lost Tree Village Corp. v. U.S. (Fed. Cir. 2015) 787 F.3d 1111, which held a permit denial
resulting in 99.4 percent loss of value was a per se taking, even though property had de minimus
residual value as a wetland. Here, the property has zero or negative residential value if the
Project cannot be constructed.

To state a cause of action for inverse condemnation, the property owner must show that there
was a taking or damaging by a public entity of a valuable property right that the property owner
possesses, that the taking or damaging was for a public use, and that the invasion or



appropriation directly and specially affected the property owner to his or her injury. City of Los
Angeles, supra., 194 Cal. App.4™ at 221. Property is “taken or damaged” within the meaning of
the California Constitution so as to give rise to a claim for inverse condemnation when an
intangible intrusion onto the property has occurred, which has caused no damage to the property
but places a burden on the property that is direct, substantial, and peculiar to the property itself.
Boxer v. City of Beverly Hills (2016) 246 Cal.App.4™ 1212.

Substantive Due Process, Equal Protection and Fundamental Fairness Also Require
Approval of the Project. Substantive due process as required by the 14™ Amendment prevents
governmental power from being used for purposes of oppression or abuse of governmental
power that shocks the conscience, or action that is legally irrational in that it is not sufficiently
keyed to any legitimate state interests. Cal. Const. Art. I, §§ 7, 15; Stubblefield Construction Co.
v. San Bernardino (1995) 32 Cal.App.4"™ 687. The California Constitution guarantees an
individual’s liberty interest to be free from arbitrary adjudicative procedures. Ryan v. California
Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4"™ 1048. Here, denial of the
Project would easily constitute a denial substantive due process because there is no rational basis
to support such a decision.

Damages. Compensation is required for a regulatory taking when the regulation denies the
owner all economically viable use of his or her property. First English Evangelical Lutheran
Church of Glendale v. Los Angeles County (1987) 482 U.S. 304. This is also considered a “per
se” or “categorical” taking, because it is akin to a physical occupation of the property denying
the owner all economic use of the property. Here, denial of permits to construct a modest single
family residence in compliance with zoning, and minimizing impacts under the LCP would be
construed as a per se categorical taking because there is no viable economic use of the Property.
The test for regulatory takings requires a comparison of the value that has been taken from the
property with the value that remains in the property. Keystone Bituminous Coal Association v.
DeBenedictis (1987) 480 U.S. 470. In this case the value would be the fair market value of the
property at its highest and best use. Code of Civ. Proc. §1263.320, subd. (a); Avenida San Juan
Partnership v. City of San Clemente (2011) 201 Cal.App.44™ 1256. Compensation is based on
what the property owner has lost, not on what the public has gained from the activity of the
public entity. County of Ventura v. Channel Islands Marina, Inc. (2008) 159 Cal.App.4™ 615.
The loss here would be in excess of three million five hundred thousand dollars, based upon
appraisal value, as well as recovery of attorney’s fees and costs. Code of Civ. Proc. §1036.

Staff Supports Approval of the Project. We do not repeat here Staff’s careful and detailed
analysis of Brian Johnson’s ownership interest in the Property and the fair market value amounts
that he paid for additional interests acquired over time with a reasonable expectation that the
property would be developed. (Marin County Code §22.70.180). Brian Johnson and family
members paid property taxes over the years on the property. They also have paid approximately
$328,500 in development costs since 2018.

We also do not repeat here Staff’s careful and detailed history of the general plan, zoning and
land use designations applicable to the property at the times of Brian Johnson’s various
acquisitions of partial interests in the property. Brian Johnson’s total financial investment in the
property is equal to approximately $385,000. In sum, he had a reasonable basis to conclude that



modest residential development would likely be approved because there was a structure on the
property that was destroyed in a 1985 fire; he was advised he could rebuild, and in 1979, while
the Coastal Commission recommended denial of a proposed subdivision of the property, it did
not state no development could occur.

Conclusion. This is not a close case to conclude that denial of the Project will preclude any
reasonable investment-backed expectation, and therefore constitute a regulatory taking of private
property rights. Brian Johnson has invested $108,000 to acquire his interest in the Property. Mr.
Johnson and his family members have invested $328,500 towards development related expenses
since 2018. They have paid property taxes, and the Assessor has more than doubled the assessed
property value in 2021. Brian Johnson has reasonable expectations to modestly develop the
property. Much of the expenses were incurred prior to the County’s 2021 approval of LCP
provisions that prohibit any development in ESHAs; however, modest development like the
Project is permitted in ESHAs to eliminate takings claims. Finally, a March 2023 appraisal of a
developed property opines fair market value equal to $3,559,000. The Property complies with
C-R2 (Coastal, Residential, Two-Family) zoning. The Property design, siting and size are the
minimum necessary to avoid a taking, and the least environmentally damaging alternative to no
project. Based upon all of these facts, and the law of the United States, California and the Marin
County Code, we respectfully request that you approve the requested Coastal Permit and
mitigated negative declaration for the Project.

Sincerely,

RIFKIND LAW & MEDIATION, PC

A .

Leonard A. Rifkind

LAR/es

cc: Client
Steve Kinsey, Civic Knit, steve@civicknit.com
Sabrina Cardoza, Planner, scardoza@marincounty.org
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From: PlanningCommission

To: Cardoza, Sabrina

Subject: FW: 21 Calle del Onda_P3049 formerly P1162
Date: Thursday, July 27, 2023 1:52:12 PM
Attachments: Planning Commission Calle del Onda 7.27.2023.pdf

Hi Sabrina. This comment came into the PC inbox. | see another one from Lee Rifkind that you were
copied on. Sindy and | were wondering if you will be putting these two (and possibly more) into a
Supplemental Memorandum.

Thanks,
Michele

From: Jamie Gallagher <legalassist@brekhus.com>

Sent: Thursday, July 27, 2023 10:50 AM

To: PlanningCommission <PlanningCommission@ marincounty.org>
Cc: Elizabeth Brekhus <elizabethb@brekhus.com>

Subject: 21 Calle del Onda_P3049 formerly P1162

You don't often get email from legalassist@brekhus.com. Learn why this is important

Dear Planning Commissioners,
Please see attached correspondence regarding the above referenced matter from Elizabeth Brekhus.
Best regards,

Jamie Gallagher

Paralegal/Assistant to Elizabeth Brekhus
BREKHUS LAW PARTNERS

1000 Drakes Landing Road

Greenbrae, CA 94904

T:(415) 461-1001

F:(415) 461-7356
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ELIZABETH BREKHUS Brekhus 1000 DRAKES LANDING ROAD
elizabethb@brekhus.com GREENBRAE, CA 94904-3027

www.brekhus.com LaW FACSIMILE: (415) 461-7356

(415) 461-1001
Partners

ATTORNEYS AT LAW

July 27,2023

Sent via Email Only

Marin County Community Development Agency
Planning Division

3501 Civic Center Drive, Suite 308

San Rafael, CA 94903-4157

planningcommission@marincounty.org

Re: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit Application
(P3049 formerly P1162)

Dear Planners:

I represent Marisa Atamian-Sarafian and Dr. Stephen Sarafian, who own property located
at 24 Calle del Sierra, Stinson Beach, CA, directly adjacent to the rear of the subject property
located at 21 Calle del Onda, Stinson Beach, and write to request a postponement of the hearing
scheduled for July 31, 2023, as adequate time has not been provided to review and respond to the
latest submissions posted online on July 26, 2023.

We contacted the Senior Planner in charge, Sabrina Cardoza, on multiple occasions
including on June 30, 2023, finally reaching her July 25, 2023, as neither the planning page nor
the Environmental Review page had any updated documents, even though the comment period
had ended on February 8, 2023. On July 26, voluminous documents were finally uploaded to the
Planning Page. There is a supplemental response by the Department by the Senior Planner with
9 attachments, including one attachment consisting of a 177 page Supplemental Environmental
Review which appears to have been prepared in “June 2023 (attachment 6). This voluminous
document was not on the Environmental Review Page for the project and instead the
Environmental Review Page only posts the January 4, 2023 Draft Subsequent Environmental
Review / Mitigated Negative Declaration. The Environmental Review Page has no subsequent
postings, but we keep getting emails alerting us to new submissions so it is unclear whether there
are additional documents / comments / etc. which have not been posted. For example, Sabrina
Cardoza, has informed us that the attached letter from Stinson Beach Water District will also be
addressed, however, no information regarding this letter is posted on the Planning Page or
Environmental Review Page.

We are concerned that the Planning Commission also has not had access to these
documents which were posted on July 26, 2023, and will not have time to adequately prepare for
a hearing on July 31, 2023. Members of the public certainly will be deprived of the opportunity





Marin County Community Development Agency
Planning Division

July 27,2023

Page 2

to review and respond to the most recent voluminous submissions. Likewise, our office is still
reviewing this document and will not be able to respond to it in time to get comments to the
Planning Commission before the hearing. Given that we will only be afforded 3 minutes to
discuss the project, it will be impossible to address all of the new materials in this time.

Accordingly, we respectfully request that the July 31, 2023, hearing be cancelled and
postponed to a date which affords all affected the opportunity to review the additional materials.

Very truly yours,

Ulp B0

Elizabeth Brekhus

Attachment





From: Kent Nelson

To: Cardoza, Sabrina

Cc: Rich

Subject: 21 Calle de Onda - Stinson Beach
Date: Friday, July 21, 2023 10:59:29 AM
Attachments: nda Vari ADDrov

You don't often get email from knelson@stinsonwater.org. Learn why this is important

Sabrina,

I saw the public notice for the Planning Commission Hearing scheduled on 7/31/23
regarding the aforementioned property and wanted to bring your attention to SBCWD
Resolution 2020-03.1, which granted a Design Variance for this property subject to a
Design Approval Permit from the District (see attached). This permit was issued on
7/20/20 and expired on 7/20/23.

Per the District’s Title IV — Onsite Wastewater Code, no extensions shall be granted for
Design Permits. If the owner wishes to install an onsite wastewater treatment system at
this location, they will need to reapply for a new Design Permit which will then need to be
approved by the SBCWD Board of Directors.

If you have any questions, please let me know.

Best regards,
-Kent

Kent Nelson, PE
General Manager/CEO

Stinson Beach County Water District
3785 Shoreline Hwy | PO Box 245

Stinson Beach, CA | 94970

e: knelson@stinsonwater.org

p: 415.868.1333
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Sent via Email Only

Marin County Community Development Agency
Planning Division

3501 Civic Center Drive, Suite 308

San Rafael, CA 94903-4157

planningcommission@marincounty.org

Re: 21 Calle del Onda, Stinson Beach, Brian Johnson Trust Coastal Permit Application
(P3049 formerly P1162)

Dear Planners:

I represent Marisa Atamian-Sarafian and Dr. Stephen Sarafian, who own property located
at 24 Calle del Sierra, Stinson Beach, CA, directly adjacent to the rear of the subject property
located at 21 Calle del Onda, Stinson Beach, and write to request a postponement of the hearing
scheduled for July 31, 2023, as adequate time has not been provided to review and respond to the
latest submissions posted online on July 26, 2023.

We contacted the Senior Planner in charge, Sabrina Cardoza, on multiple occasions
including on June 30, 2023, finally reaching her July 25, 2023, as neither the planning page nor
the Environmental Review page had any updated documents, even though the comment period
had ended on February 8, 2023. On July 26, voluminous documents were finally uploaded to the
Planning Page. There is a supplemental response by the Department by the Senior Planner with
9 attachments, including one attachment consisting of a 177 page Supplemental Environmental
Review which appears to have been prepared in “June 2023 (attachment 6). This voluminous
document was not on the Environmental Review Page for the project and instead the
Environmental Review Page only posts the January 4, 2023 Draft Subsequent Environmental
Review / Mitigated Negative Declaration. The Environmental Review Page has no subsequent
postings, but we keep getting emails alerting us to new submissions so it is unclear whether there
are additional documents / comments / etc. which have not been posted. For example, Sabrina
Cardoza, has informed us that the attached letter from Stinson Beach Water District will also be
addressed, however, no information regarding this letter is posted on the Planning Page or
Environmental Review Page.

We are concerned that the Planning Commission also has not had access to these
documents which were posted on July 26, 2023, and will not have time to adequately prepare for
a hearing on July 31, 2023. Members of the public certainly will be deprived of the opportunity
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to review and respond to the most recent voluminous submissions. Likewise, our office is still
reviewing this document and will not be able to respond to it in time to get comments to the
Planning Commission before the hearing. Given that we will only be afforded 3 minutes to
discuss the project, it will be impossible to address all of the new materials in this time.

Accordingly, we respectfully request that the July 31, 2023, hearing be cancelled and
postponed to a date which affords all affected the opportunity to review the additional materials.

Very truly yours,

Ulp B0

Elizabeth Brekhus

Attachment



From: Kent Nelson

To: Cardoza, Sabrina

Cc: Rich

Subject: 21 Calle de Onda - Stinson Beach
Date: Friday, July 21, 2023 10:59:29 AM
Attachments: nda Vari ADDrov

You don't often get email from knelson@stinsonwater.org. Learn why this is important

Sabrina,

I saw the public notice for the Planning Commission Hearing scheduled on 7/31/23
regarding the aforementioned property and wanted to bring your attention to SBCWD
Resolution 2020-03.1, which granted a Design Variance for this property subject to a
Design Approval Permit from the District (see attached). This permit was issued on
7/20/20 and expired on 7/20/23.

Per the District’s Title IV — Onsite Wastewater Code, no extensions shall be granted for
Design Permits. If the owner wishes to install an onsite wastewater treatment system at
this location, they will need to reapply for a new Design Permit which will then need to be
approved by the SBCWD Board of Directors.

If you have any questions, please let me know.

Best regards,
-Kent

Kent Nelson, PE
General Manager/CEO

Stinson Beach County Water District
3785 Shoreline Hwy | PO Box 245

Stinson Beach, CA | 94970

e: knelson@stinsonwater.org

p: 415.868.1333
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